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PREFACE 


This  manual  has  been  prepared  as  a  supplement  to 
lecture  material  that  will  be  presented  at  educa¬ 
tional  programmes  for  Justices  of  the  Peace  in 
January,  February,  and  March,  1980.  The  material 
should  also  serve  as  a  basic  reference  for  judicial 
officers  in  the  exercise  of  their  duty  in  pro¬ 
ceedings  under  The  Provincial  Offences  Act,  1979. 

These  materials  have  been  adapted  from  a  previous 
text :  The  Instructional  Handbook  for  Justices  of 
the  Peace,  which  was  prepared  by  His  Honour  Judge 
Charles  Scullion,  Provincial  Court  (Crim.inal 
Division);  and,  Mr.  Ian  Scott,  law  student. 

Mr.  David  Beck,  student-at-law.  Ministry  of  the 
Attorney  General,  greatly  assisted  in  the  prepara¬ 
tion  of  the  cresent  mianual.  Messieurs  .Archie 
Campbell,  Q.C.,  Assistant  Deputy  Attorney  General; 
Douglas  Drinkv;alter ,  Q.C.,  Crown  Attorney,  County 
of  Norfolk;  Larry  Owen,  Assistant  Crown  Attorney, 
County  of  Halton;  and,  .Mr.  David  Spring,  Counsel, 
Ministry  of  the  Solicitor-General,  provided  edi¬ 
torial  assistance  in  the  preparation  of  the 
materials.  Ms.  Richelle  Kosar  patiently  and  dili¬ 
gently  typed  the  manual. 


David  Hunter 
Executive  Coordinator 
Provincial  Offences  Act 
Implementation 

Toronto 
December , 


1979 
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(i) 


INTRODUCTION 

The  Provincial  Offences  Act,  1979^  delegates  more  juris¬ 
diction  to  the  justices  of  the  peace  than  they  formerly  had  under 
the  Criminal  Code  and  The  Summary  Convictions  Act  provisions. 

The  purpose  of  this  manual  is  to  provide  guidance  to  the  jus¬ 
tices  in  a  number  of  these  new  areas.  Justices  of  the  peace  will 
now  generally  conduct  all  matters  except  those  which,  by  their 
gravity,  call  for  the  attention  of  a  provincial  court  judge. 

While  all  of  the  sections  of  the  Act  are  not  canvassed,  those  in 
which  the  justices  will  be  most  heavily  involved  are. 

The  Frcvincial  Offences  Act  was  enacted  to  remedy  a'  n'um.ber 
of  procedural  problems  that  arose  because  provincial  offences  were 
prosecuted  under  a  code  of  procedure  adopted  by  reference  to  the 
Criminal  Code.  Although  the  adopted  procedure  was  the  less  rigid 
and  formal  of  the  two  systems  established  in  the  Code ,  it  was 
still  steeped  in  centuries  of  assumptions  about  crimes  and  the 
persons  who  commit  them;.  Neither  these  assumptions  nor  the 
rigid  technicalities  they  engendered  were  appropriate  for  the 
90%  of  provincial^  offences  intended  to  regulate  activities  which 
are  not  only  legal  but  also  useful  to  society. 

The  Provincial  Offences  Act  creates  a  clear,  self-contained 
procedural  code  to  simplify  procedures,  eliminate  technicalities, 
enhance  procedural  rights  and  protections  and  rem-ove  the  obstacle 
of  delay  from;  the  assertion  of  rights  and  the  conclusion  of  prose¬ 
cutions.  In  addition,  the  Act  promotes  the  replacement  of  jailing 
persons  who  do  not  pay  their  fines  with  effective  means  for  col¬ 
lecting  those  fines. 

The  Act  brings  flexibility  to  the  defendant's  options;  as 
well  as  being  entitled  to  a  full  trial,  a  defendant  may  drop 
into  a  designated  court  office,  without  prior  arrangement,  to 
plead  guilty  before  a  justice  and  seek  time  to  pay  the  fine  or 
offer  an-' explanation  in  mitigation  of  the  set  penalty. 
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(ii) 


The  Act  seeks  to  distinguish  minor,  regulatory  offences 
from  more  serious  offences  such  as  environmental  protection  of¬ 
fences  and  careless  driving.  It  creates  two  procedural  streams, 
one  commenced  by  a  certificate  of  offence,  and  the  other 
commenced  by  an  information.  The  former  procedure  is  more 
simplified,  and  can  be  applied  to  most  offences  for  which  a 
relatively  small*  fine  is  provided.  The  more  formal  procedure 
applies  where  the  complainant  swears  an  information,  and  a 
summons  or  warrant  is  issued  to  bring  the  defendant  before  the 
court . 

Along  with  the  enactmient  of  The  Provincial  Offences  Act, 
the  legislature  has  amended  The  Provincial  Courts  Act,  thereby 
creating  a  new  court  called  the  Provincial  Offences  Court.  It 
will  hear  and  determine  all  trials  of  provincial  offences.  In 
many  centres,  there  will  be  a  physical  separation  of  the  Pro¬ 
vincial  Offences  Court  fromi  the  provincial  court  (crimtinal 
division)  in  w^hich  trials  of  provincial  offences  are  now'  held 
together  with  crim.inal  offence  trials.  The  anticipated  long¬ 
term,  result  IS  the  creation  of  an  atm.osphere  in  the  Provin¬ 
cial  Offences  Court  which  is  more  informal  and  less  legalistic 
than  the  criminal  division  court. 

This  m^anual  will  not  be  dealing  with  two  of  the  concepts 
expressed  in  the  Act:  Dispute  without  Appearance  (s.  6)  and 
Proceedings  for  Parking  Infractions  (Part  II).  Neither  pro- 
visio.n  will  be  comdng  into  force  w'hen  the  rest  of  the  Act  is 
implemented.  At  a  later  date,  this  manual  will  be  expanded 
detail  these  two  sections. 
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I.  Establishment  of  Provincial  Offences  Courts 


Introduction 


The  Provincial  Courts  Amendment  Act,  1979^  complements  The 
Provincial  Offences  Act  by  creating  the  Provincial  Offences  Court; 
it  vests  jurisdiction  to  try  all  provincial  offences  in  those 
Courts.  Certain  other  provisions  of  this  Act  will  apply  gene¬ 
rally  to  all  divisions  of  the  provincial  courts  (criminal, 
family,  and  provincial  offences) ,  but  they  are  discussed  here 
only  as  they  affect  provincial  offences. 

Creation  of  the  Provincial  Offences  Court 

The  nev;  court  has  jurisdiction  over  the  trial  of  all  pro¬ 
vincial  offences.  Now,  persons  charged  with  provincial  offences, 
will  not  generally  find  themselves  sharing  court  rooms  with 
persons  accused  of  criminal  offences. 

In  most  cases,  the  court  will  operate  without  the  addition 
of  nev;  facilities  and  personnel;  in  fact,  the  overall  dem.and 
for  personnel  and  facilities  will  likely  be  reduced  by  the 
trial  alternatives  established  in  The  Provincial  Offences  Act. 

The  distinction  between  provincial  and  crim.inal  offences 
will  generally  be  brought  about  by  designating  certain  court 
rooms  as  Provincial  Offences  Courts,  or  by  convening  the  Pro¬ 
vincial  Offences  Court  on  certain  days  of  the  week  in  a  court 
roomi  used  for  criminal  matters  on  other  days.  However,  since 
in  some  circumstances  it  w^ill  be  necessary  to  put  provincial 
offe.nce  charges  on  the  same  court  list  as  criminal  or  family 
matters,  the  Act  permiits  these  cases  to  be  heard  without  any 
formial  redesignation  of  the  court. 

The  distinction  which  w^ill  be  made  between  the  trials  of 
provincial  offences  and  crimiinal  offences  is  expected  to  en¬ 
courage  an  atmosphere  in  which  the  former  can  be  treated  with 
much  less  rigidity  and  formality  than  trials  of  criminal  of- 
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fences.  It  is  hoped  that  all  persons  involved  in  the  trials 
of  provincial  offences  -  judges,  justices  of  the  peace,  defen¬ 
dants,  counsel,  agents,  and  court  personnel  -  will,  over  time, 
becom.e  infused  with  this  distinction,  and  reflect  it  in  their 
approach  to  provincial  offences. 


The  Provincial  Offences  Court  will  ordinarily  be  presided 
over  by  justices  of  the  peace,  who  will  be  acting  under  the 
ge.neral  supervision  of  a  judge  of  the  provincial  court  (crimi¬ 
nal  division) .  These  judges  will  preside  in  Provincial  Of¬ 
fences  Court  when  serious  cases  are  being  tried.  A  number  of 
provisions  of  The  Provincial  Offences  Act,  most  notably  the 
nev;  appeal  procedures  are  designed  to  strengthen  and  enhance 
the  supervision  of  justices  of  the  peace  by  the  provincial 
judges.  They  will  also  ensure  that  a  defendant  can,  by  ap¬ 
pealing,  take  the  matter  before  a  judge,  in  a  quick  and  in¬ 
expensive  manner. 


Residual  Powder 


In  another  move  away  from,  the  rigidities  of  criminal 
procedure,  section  9(1) (a)  of  The  Provincial  Courts  Act  vests 
in  the  court  the  power  to  take  the  necessary  procedural  steps 
where  the  procedural  code  contains  a  gap,  or  fails  to  have 
con tem.plated  a  novel  fact  situation.  This  is  designed  to 
facilitate  the  effective  enforcem.ent  of  laws  and  assertion 
of  rights  by  elim.inating  the  extremie  procedural  inflexibility 
which  may  now  impede  these  goals. 


The  power  is  a  narrow  one;  its  intent  is  to  give  the 
court  the  power  to  take  necessary  steps  in  the  absence  of'  ex¬ 
press  statutory  procedural  provisions,  without  affecting  the 
present  balance  of  responsibilities  within  the  admdnistration 
of  justice.  The  power  puts  elasticity  in  the  procedural 
legislative  amendmients  .  It  has  also  permitted  The  Provincial 
Offences  Act  to  be  drafted  w'ithout  the  great  amount  of  pro¬ 


cedural  minutiae  which  has  characterized  the  Criminal  Code. 
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The  intent  is  to  ensure  that  once  a 
before  a  court,  the  matter  will  be 
merits;  the  courts  are  assisted  by 
that  goal. 


prosecution  is  properly 
fairly  determined  on  its 
this  provision  to  attain 


Contempt  of  Court 

As  the  Provincial  Offences  Court  will  be  a  court  of  record 
the  judicial  officers  who  preside  in  it  will  have  certain 
powers  to  deal  with  contempt  committed  in  the  fact  of  the  court 
Recognizing  this,  and  wishing  to  control  and  regulate  that 
contempt  power,  the  Act  sets  out  a  detailed  procedural 
structure  for  its  exercise. 


The  basic  thrust  of  these  proce 
ensure  than  in  all  but  extremie  cases 
be  dealt  with  by  a  judge.  As  well, 
is  built  into  the  contempt  procedure 
general  rule  the  matter  is  ccnsidere 
than  in  the  heat  of  the  moment.  Onl 
in  the  court  room,  could  not  be  miaint 
hearing  were  adjourned  may  the  presi 
deal  with  it  imm.edi ate ly  .  When  this 
forr;al  review  process  of  The  Frovinc 
available  to  the  person  whose  contem. 


dural  provisions  is  to 
,  contempt  of  court  will 
a  cooling-off  period 
,  to  ensure  that  as  a 
d  dispassionately  rather 
y  where  order  and  contro 
ained  if  the  contempt 
ding  judicial  officer 
is  done,  the  quick,  in- 
ial  Offences  Act  will  be 
pt  has  been  punished. 


1 


The  Act  requires  that  a  person  found  to  be  in  contempt 
of  court  be  given  an  opportunity  to  show  cause  to  the  court 
why  he  or  she  should  not  be  punished.  The  punishment  for 
contempt  is  limited  to  a  fine  of  not  more  than  $1,000,  or  to 
imprisonment  for  not  more  than  30  days,  or  to  both.  Where, 
the  person  found  in  contempt  is  acting  as  an  age.nt,  he  or  she 
miay  additionally  be  barred  from,  continuing  to  act  as  agent  in 
that  proceeding. 

The  _Act  does  not  empower  the  court  to  deal  with  contempt 
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committed  outside  of  the  court,  the  power  to  deal  with  these 
contempts  being  left  in  the  Supreme  Court  of  Ontario.  However, 
if  someone  who  is  outside  the  court  room  is  deliberately 
and  without  reasonable  excuse  disturbing  or  interfering  with 
proceedings  then  he  or  she  may  be  charged  with  an  offence. 

This  offence  would  be  prosecuted  in  the  same  manner  as  any 
other  alleged  infraction  of  provincial  law. 


The  offence  is  intended  to  deal  with  situations  as  dis¬ 
parate  as  a  gang  of  bikers  chanting  obscenities  outside  a 
court  room,  window  on  the  one  hand,  and  a  jack  hammer  operator 
in  search  of  the  source  of  a  gas  leak  on  the  other.  Both 
m.ust  knew  that  their  activities  are  actually  disturbing  or 
interfering  with  the  court  before  they  comcrat  an  offence, 
but  the  jack  hammer  operator  has  the  right  to  continue  his 
activities  if  it  is  reasonatle  for  himi  to  do  so.  The  pro¬ 
vision  thus  attempts  to  protect  the  integrity  of  the  court's 
procedures  without  being  unduly  restrictive. 
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II .  Commencement  of  Proceedings  under  Part  I  of  the  Act 


Introduction 

The  Provincial  Offences  Act  attempts  to  classify  of¬ 
fences  into  three  categories:  minor,  regulatory,  offences 
for  which  the  penalty  imposed  is  a  fine  of  less  than  three 
hundred  dollars;  parking  infractions;  and  more  serious  of¬ 
fences  requiring  the  laying  of  an  informiation .  This 
section  of  the  mianual  deals  with  commencement  of  proceedin 
under  Part  I  (by  Certificate  of  Offence) .  Part  II  (Park¬ 
ing  Infractions)  will  not  be  dealt  with  because  the  new’ 
procedure  for  this  offence  will  not  be  in  force  until 


ConL-mencemen t  of  Proceedings  by  Cemficate  of  Offence 


3. — (k  In  acid::ior.  to  the  procedure  set  out  in  Part  III 
for  commencing  a  proceeding  b}’  laying  an  informiation,  a 
proceeding  in  respect  of  an  offence  ma)-  be  comim.enced  b\' 
filing  a  certificate  of  of'emee  alleging  the  offcn'c  in  the  offee 
of  the  court  named  tl-icrein. 

(2)  A  pro\'inrial  offences  ofheer  wlm  t)elie\(".  th.at  one  or 
more  persons  have  committed  an  offence  may  i>,suc,  l)\’ 
com.plcting  and  signing,  a  certificate  of  offence  certif}'ing 
that  an  offence  has  been  committed  and, 

{a)  an  offence  notice  indicating  the  set  fine  for  th.e  offence  ,  •  ' 
or 

(b)  a  suntmons, 

in  the  form  pre-^er;})'.  d  under  section  13. 

(3)  The  offence  notice  or  sum, mens  shall  be  ser\-cd  person¬ 
ally  upon  the  person  charged  within  thirty  days  after  the 
alleged  offence  occurred 


•”  Itt 
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(4)  Upon  the  sf-rvice  of  an  ofi'ence  notice  or  summons,  tlic 
person  charged  shall  be  requested  to  sign  the  certificate  of 
offence,  but  the  failure  or  refusal  to  sign  as  requested  docs 
not  invalidate  the  certificate  of  offence  or  the  service  of  the 
offence  notice  or  summons. 


(5;  \\  here  scr\MCc  is  made  by  the  pro\’incial  offences  officer 
\\  ho  issued  the  certificate  of  offence,  he  shall  certify  on  the  certi¬ 
ficate  of  oflcncc  that  he  personal!}’  ser\’ed  the  offence  notice  or 
'«ummons  on  the  person  charged  and  the  date  of  service. 

l6,  Where  service  is  made  b}’  ?.  person  other  than  the 
pro\’incia!  ofiences  officer  who  issued  the  certificate  of  oftence,  he 
shirt):  comjiletc  an  afnda\’it  of  service  in  the  prescribed  form 

(7,  A  certificate  of  scr\’icc  of  an  offence  notice  or  summons 
j  •  j  ' '  ‘  ‘  t)  s  g  n  I '  u  b  \  the  p  *  0  \  ‘  1  n  1  a !  o  f !  c  n  ^  e  '■  o  j  t .  c  e  i 

ll'^u:ng  It  or  an  affida\’it  of  service  under  sub^ectlon  6  shall 
be  recei'ced  m  e\’idence  and  is  proof  of  personal  service  in  the 
ah'. nr:  t>,’  ^\’:dencc  to  the  contrar’v’ 

(S  Ths  p.'c'cmcial  oft'cnces  officer  who  scr\’c.'  an  offence 
nutice  or  s’ummons  under  this  section,  shall  not  rcceu’e  pa\’- 
li/ent  of  any  mioney  in  respect  of  a  fine,  or  receive  the 
cfi'ence  notice  for  deliver}’  to  the  court 


Tr.e  procedure  under  section  3  is  conceptual!}’  sirr.ilar 
to  the  procedure  currently  in  use  with  respect  to  the 
suiTuT.ary  conviction  ticket.  The  concept  which  is  continued 
here  is  that  a  person  who  is  given  an  offence  notice  at 
the  time  and  place  of  the  offence  need  not  be  given  as 
mcuch  written  detail  concerning  the  offence  as  the  person 
who  first  learns  of  the  charge  some  time  later.  The  ability 
to  resolve  the  matter  by  delivering  a  fine  to  the  court  by 
mail  or  otherwise  reflects  the  miinor  regulatory  nature  of 
the  offences  for  which  the  notice  procedure  w’ill  be  used. 

The  principal  alteration  from,  the  existing  procedure  is 
the  elimination  of  a  sworn  information  where  the  procedure 
is  used.  As  well, at  the  time  the  officer  completes  the 
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certificate,  he  may  give  the  defendant  a  summons  rather  than 
the  offence  notice,  if  no  fine  has  been  set  for  the  offence 
or  if  the  circumstances  of  the  alleged  offence  require 
a  hearina.  A  summons  commiands  the 

defendant  to  appear  in  court  for  the  trial  of  the  offence; 
failure  to  do  so  invokes  the  procedures  set  out  in  section 
55,  which  may  lead  to  a  conviction  in  his  absence  or  the 
issuance  of  a  warrant  for  his  arrest. 

Under  subsection  (2}  ,  the  Certificate  of  Offence  miust 
be  signed  by  the  provincial  offences  officer.  At  this  point, 
it  should  be  noted  that  section  1(1) (i)  of  the  Act  defines 
a  "provincial  offences  officer"  as  a  police  officer  or  any 
other  person  or  class  of  persons  designated  in  writing  by  a 
minister  of  the  Crown.  Therefore  every  police 

officer  in  Ontario  m.ay  use  the  certificate  of  offence  pro¬ 
cedure.  The  officer  m,ust  complete  and  sign  the  Certificate 
of  Offence  certifying  that  the  offence  has  been  committed; 
he  miust  issue  either  an  offence  notice  or  a  s-umamions.  Under 
subsection  (2) (a) ,  if  an  offence  notice  is  used,  the  fine 
set  by  the  court  will  be  shown  on  its  front.  The  amount 
of  the  fine  under  Part  I  is  subject  to  the  lim.itations  in 
section  12  ,  which  states  that  it  cannot  exceed  the  maximium, 
prescribed  for  the  offence,  or  $300,  whichever  is  the  lesser. 

Under  subsection  (2),  the  officer  need  only  "believe" 
tha't  an  offence  has  been  commiitted.  Thus,  he  does  not  have 
to  have  either  personal  knowledge  or  reasonable  and  probable 
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grounds  to  commence  the  proceedings. 

Under  subsection  (3)  ,  the  offence  notice  or  sximmons 
must  be  served  personally  within  thirty  days  after  the  al¬ 
leged  offence  occurred.  If  more  than  thirty  days  have 
elapsed,  the  officer  may  proceed  to  lay  an  infonriation 
under  Part  III,  provided  that  he  acts  within  the  liraita- 
ticr.  period  for  the  offence.  Refer  to  section  76  concer¬ 
ning  limitation  periods. 

Under  subsection  (4) ,  the  person  who  is  served  must 
be  requested  by  the  officer  to  sign  the  certificate  of  of¬ 
fence.  This  provision  is  designed  to  minirndze  disputes 
about  service  of  the  offence  notice  or  summ.ons.  However, 
if  the  person  charged  refuses  to  sign,  this  does  not  in¬ 
validate  the  certificate  and  the  service  is  cor.pletely 
valid . 

Filing  the  Certificate  of  Offence 

-4.  A  crrii;::atc  of  offence  shall  be  filed  in  the  office  of 
tl'R-  cour:  r..:rr,’,d  therein  a-  soon  i-  pract mabl-.'  after  serencc 
01  the  ofiencr  notice  or  sumnions- 

Filing  the  certificate  in  the  court  office  comm^hces  pro¬ 
ceedings,  and  therefore  is  the  crucial  date  as  far  as 
limiitation  periods  are  conoerned.  A  certificate  of  service 
under  s.  3(5)  must  be  filed  with  the  certificate  of  offence. 
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It  is  important  that  officers  file  the  certificate  of  offence 
as  soon  as  they  reasonably  can,  so  that  it  will  be  available 
for  a  justice  when  a  defendant  appears  to  plead  guilty 
with  an  explanation. 

As  an  alternative  to  the  offence  notice,  the  officer  may 
give  the  person  who  corriinitted  an  offence  a  summons  under 
Part  I.  This  would  be  necessary  in  circumstances  where 
there  is  no  set  fine  for  the  offence,  or  where  it  is 
desired  to  have  witnesses  give  evidence  about  the  incident. 
The  s-ommons  under  Part  I  will  comiTiand  the  person  charged 
to  appear  at  a  certain  date  in  the  appropriate  court.  It 
must  contain  all  the  required  information  concerning  the 
offence,  and  must  be  signed  at  the  bottomi  by  the  officer 
who  serves  it.  The  serving  officer  may  be  someone  other 
than  the  officer  who  completed  the  certificate  of  offence, 
in  which  case  an  affidavit  of  service  rr.ust  be  completed. 

The  certificate  of  offence  cannot  be  filed  until  the  of¬ 
fence  notice  or  summons  has  been  served. 

It  is  important  to  note  that  when  an  officer  serves  a 
defendant,  he  is  prohibited  by  section  3(8)  of  the  Act 
from,  receiving  any  money  as  pa;^ment  for  the  fine,  or  from: 
receiving  the  offence  notice  from,  the  defendant  for  de¬ 
livery  to  the  court.  An  officer  cannot  act  as  an  agent 
for  the  defendant. 
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The  Summons  under  Part  III  of  the  Act 

In  addition  to  the  suininons  under  Part  I,  which  will  be 
used  very  infrequently,  a  provincial  offences  officer  may 
commence  proceedings  under  Part  III  by  issuing  a  summons 
at  the  very  time  and  place  where  an  offence  is  comm.itted. 


03  Where  a  provincial  offences  officer  belleve^,  on  reason 
shfe  and  probable  grounds,  that  an  offence  has  been  com- 
-ed  bvl  per^on  'he.  he  finds  a.  o-car  the  place  where 
tlie  offence  was  commuted,  he  mia\ ,  before  • 

formation,  serve  the  person  with  a  summons  m  the  prescnb.u 

form. 


This  penriits  an  officer  to  commence  proceedings  ex¬ 
peditiously  without  having  to  return  to  his  office,  prepare 
an  in  form, a  tier. ,  appear  before  a  justice,  and  then  return 
to  serve  the  summ.ons  on  the  defendant.  The  procedure 
IS  substantially  sim.ilar  to  the  Criminal  Code  procedure 
of  issuing  an  appearance  notice  instead  of  arresting  an 
offender  on  the  spot.  The  officer  must  subsequently  lay  a.n 
informiation  under  oath  before  a  justice,  who  will  either 
confirmi  the  summons  (s.  25(1)  (a)  (i)),  or  cancel  it 
(s.  25(1)  (b)  (ii)  )  . ■ 

»  ^ 

Finally,  an  officer  miay  follow  the  usual  practice  of 
laying  an  infcrm.ation  before  a  justice  urider  section  24. 

The  justice  may  then  issue  a  sumumons,  issue  a  warrant  for 
the  arrest  of  the  defendant,  or  refuse  to  issue  process 


11 


if  he  considers  that  the  case  for  doing  so  has  not  been  made 
out. 


Therefore,  there  are  three  types  of  summons  which  may 
be  used  under  the  Act:  the  Part  I  summons  used  with  the 
certificate  of  offence;  the  Part  III  summons  issued  on  the 
spot;  and  the  Part  III  summons  used  after  an  information  has 
been  laid.  Those  under  Part  III  must  be  used  in  conjunction 
with  an  information,  which  makes  available  the  full  range 
of  penalties  which  the  law  provides,  rather  than  the  res¬ 
tricted  penalties  under  Part  I.  The  Part  III  procedure 
will  be  discussed  in  detail  in  a  later  chapter  of  this 
manual . 

The  Options  Available  to  the  Defendant  When  an  Offence  Notice 
is  Used 

.  l)The  Plea  of  Not  Guilty 

When  the  defendant  has  been  given  an  offence  notice, 
he  m.ust  proceed  to  decide  what  action  he  will  take  ccncerninc 
the  charge.  If  he  wishes  to  plead  not  guilty,  section  5 
requires  that  he  m,ust  sign  the  plea  of  not  guilty  on  the 
offence  notice  and  indicate  his  intention  to  have  a  trial, 
and  then  deliver  the  offence  notice  to  the  court  office 
specified  in  the  notice  or  have  it  delivered  within  fifteen 
days.  The  clerk  of  the  court  will  then  set  a  tim^e  dnd  date 
for  trial  and  give  notice  to  the  defendant  and  the  prosecutor. 

2)The  Plea  of  Guilty  with  Representations 

:  Prior  to  The  Provincial  Offences  Act,  pleas  of  guilty 
with  an  explanation  were  not  permitted  by  the  law.  Under 
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The  Summary  Convictions  Act,  an  offender  probably  would  have 
appeared  at  court  and  entered  a  plea  of  not  guilty.  This 
would  have  necessitated  a  full  trial,  so  that  the  accused 
could  explain  his  mitigating  circumstances. 


7. —  (I)  ^\’hc^c  an  ofiince  notice  is  served  on  a  defendant 
and  he  does  not  wisli  to  dispute  the  charge  but  wi-'hO'  to  ' 
make  subml^sion^  to  pcnaltw  including  the  extension  of 
time  for  payment,  he  mia\-  attend  at  the  time  and  place 
specified  in  the  notice  and  may  appear  before  a  justice 
sitting  in  court,  for  the  purpose  of  pleading  guilt}-  to  the 
offence  and  making  submissions  as  to  penalt}-,  and  the  justice 
m.a\'  enter  a  conviction  and  impose  the  set  fine  or  such  lesser 
fine  as  is  permitted  by  law. 

(2/  Tile  jii'tux  rccuii’,'  'uhmi"i(in-  luuii-i  ^ub'CCii  m  1 

to  be  made  unde:  oath  ora!i\'  lU  b\'  atntia\-ii 


By  offering  the  offender  a  plea  of  guilty  with  an  ex¬ 
planation,  it  is  hoped  that  a  signifioant  nurrloer  of  offenders 
will  exercise  this  option  and  reduce  the  voluume  of  trials 
and  the  cost  of  requiring  a  trial.  Both  expenses  and  loss 
of  time  will  also  be  reduced  for  the  defendant,  w-ho  will  be 
less  inclined  to  encage  counsel  or  an  agent  if  he  in lends 
only  to  dispute  the  amount  of  the  fine  or  seek  time  to  pay 
it . 


Pleas  of  guilty  with  an  explanation  have  already^  been 
implemented  in  the  experim.ental  North  York  Traffic  Tribunal 
in  Metropolitan  Toronto.  Offenders  against  traffic  regula¬ 
tions  within  the  borough  of  North  York  are  permiitted  to  in- 
tro'duce  a  plea  of  guilty  with  an  explanation  on  a  drop-in 
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basis.  This  is  the  system  which  will  be  used  throughout 
the  province  under  The  Provincial  Offences  Act.  The  defen¬ 
dant  will  appear  informally  before  a  justice  of 

the  peace,  enter  his  guilty  plea,  and  then  make  his  explana¬ 
tion  or  request  additional  time  to  pay  the  fine.  If  the 
justice  is  satisfied  that  the  defendant  did  commit  the 
offence,  he  or  she  will  enter  a  conviction,  and  then  con¬ 
sider  the  explanation  in  assessing  the  penalty.  The  fine 
that  the  justice  im.poses  cannot  exceed  the  amo'ur.t  set  fcr 
out-of-court  paymient,  but  the  justice  may  impose  a  lesser 
fine.  Not  only  will  the  system,  result  in  trem.enccus  savings 
to  the  province,  since  it  eliminates  the  need  to  schedule 
and  hold  a  trial  or  to  bring  w’itnesses,  but  the  defendant 
will  benefit  by  not  being  required  to  miiss  work  . 

Subsection  (1)  of  section  7  states  that  the  defendant 
r;ay  plead  guilty  only  at  the  tim;e  and  place  specified  in 
the  notice.  In  larger  urban  areas,  it  is  anticipated  that 
a  defendant  w'ould  be  able  to  "drop  in"  to  plead  guilty  with 
an  explanation  anytime  during  regular  office  hours,  as  well 
as  somie  evenings.  In  outlying  areas,  the  court  may  restrict 
the  available  hours  by  noting  specific  hours  on  the  offence 
notice . 

Subseccion  (2)  is  designed  to  discourage  abuse  of  the 
guilty  plea  with  an  explanation  procedure  by  permiitting 
the"  justice  to  require  s’ubmissions  under  subsection  (1) 
to  be  made  under  oath.  Section  86  provides  that  the  penalty 


s 


;  I '>’.77 


,  I  •.  ■  •  ^ 


.M 


’  • :.  A. 

‘■‘*W!S? 


.  ^<  *■?. 


q  # 


■j#  :- 

.'‘I 

'  '  .':a 

j 


*.lt  *{r^  mi 


i: 


V  y  ! 


i,'-  ,/1^40 


14 


for  making  a  false  statement  in  writing  is  a  fine  of  not  more 
than  $1,000. 

Procedure  under  Section  7 


In  general,  Section  7  should  be  interpreted  in  the  light 
of  the  overall  objectives  of  the  Act;  that  being  an  attempt 
to  add  flexibility  to  the  defendant's  options  and  to  reduce 
the  enormous  costs  of  holding  criminal-style  trials  in  all 
cases  in  which  the  defendant  has  not  mailed  in  his  fine. 

(1)  The  defendant  may  enter  a  plea  of  guilty  with  rep¬ 
resentations  at  the  time  and  place  specified  in  the  notice. 

He  may  also  request  an  adjournment,  or  send  an  agent  to  appear 
on  his  behalf. 

(2)  Upon  his  arrival  at  the  Provincial  Offences  Court, 
the  defendant  reports  to  the  receptionist  and  advises  himi  of 
his  intention  to  plead  guilty  with  an  explanation,  states 
his  name  and  hands  his  offence  notice  to  the  receptionist. 

(3)  The  defendant  cannot  plead  guilty  with  an  explana¬ 
tion  if  he  has  been  issued  a  summons. 

(4)  The  defendant  must  have  the  offence  notice  with  himi 
in  order  for  the  court  to  refer  to  the  certificate  of  of¬ 
fence  which  has  been  filed. 

(5)  The  defendant  and  the  relevant  certificate  of  of¬ 
fence  are  then  taken  to  the  Provincial  Offences  Court. 

(6)  The  justice  of  the  peace  need  not  advise  the  defen¬ 
dant  of  the  legal  consequences  of  a  plea  of  guilty  with  an 
explanation.  His  duty  is  solely  to  satisfy  himself  as  to 
the  guilt  of  the  defendant. 
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(7)  It  is  the  responsibility  of  the  presiding  justice 
to  see  that  the  accused  is  in  a  position  to  hear  and  under¬ 
stand  the  charge  and  to  watch  for  a  situation  where  an 
interpreter  is  required. 

(8)  If  the  defendant  indicates  that  he  does  wish  to 
pi  ead  guilty,  the  justice  then  reads  the  charge  to  the  de¬ 
fendant  who  pleads  guilty  and  offers  his  explanation  to 
the  justice. 

(9)  The  justice  must  be  satisfied  that  the  defendant 
committed  the  offence  before  he  registers  a  conviction. 

« 

(10)  The  plea  of  guilty  should  be  in  clear  and  un¬ 
ambiguous  terms  and, if  not,  the  justice  of  the  peace  may  re¬ 
fuse  to  accept  his  plea.  The  justice  should  deal,  first, 
with  the  guilty  plea  itself,  and,  second,  with  the  explana¬ 
tion.  These  two  procedures  should  be  distinct  so  that  it 

is  clear  to  both  the  defendant  and  the  justice  that  the  en¬ 
suing  explanation  serves  only  to  mitigate  the  sentence  and 
not  to  dismiss  the  charge. 

(11)  If  the  justice  refuses  to  accept  the  guilty  plea, 
he  should  ask  the  defendant  to  enter  a  plea  of  not  guilty  on 
the  offence  notice.  The  justice  may  then  accept  the  not 
guilty  plea  and  advise  the  defendant  that  a  trial  date  will 
be  set.  When  the  offence  notice  is  received,  the  clerk  of 
the  court  shall,  as  soon  as  is  practicable,  give  notice  to 
the  defendant  and  prosecutor  of  the  time  and  place  of  trial. 
Refer  to  s.  5(2)  of  the  Act. 

If  the  defendant  refuses  to  sign  the  not  guilty 
plea,  then  the  justice  should  simply  advise  him  that  no  trial 
date  will  be  set,  and  that  a  conviction  will  be  entered  in 
his  absence  after  the  fifteen  day  period  has  expired. 


(12)  If  there  are  separate  counts  on  the  certificate 


^  i’::.  -.J 

i* 


jo  rm^ 


■n,Mi 


'J 


-  "  ;?a*s 

. i-t-O-C  1  -I  ;  •  ^-  '-^  ' 

.  r:vA  ■=  ^C.  V3-  d 

,.«■■"  ^  ^  m  S.3 

.i  WiJL’c*>: 

■  :u*' *  '-  I  .  '"  -  ■'  -i i-2 
isi'-rlil  9‘-.»  -!•-;■ 


A »(;.'■  <1  "i*  fri*. 


j^. '  .4k 


16 


of  offence,  there  should  be  separate  pleas  to  each  count: 

R.  V.  Boyle  (1954),  38  C.A.R.  111. 

(13)  A  plea  of  guilty  is  admission  of  all  of  the  essen¬ 
tial  elements  of  the  offence. 

(14)  The  justice  of  the  peace  has  a  discretion  to  permit 
a  plea  of  guilty  to  be  withdrawn  and  a  plea  of  not  guilty  to 
be  substituted  prior  to  the  judgment:  R.  v.  Thibodeau,  (1955) 

S. C.R.  646;  R.  V.  Poole,  (1974),  27  C.R.N.S.  63  (B.C.S.C.). 
This  discretionary  power  is  particularly  useful  if  the  defen¬ 
dant,  during  the  course  of  his  explanation  of  the  mitigating 
circumstances,  changes  his  mind  about  his  original  guilty 
plea  or  convinces  the  justice  of  the  peace  that  he  did  not 
actually  comm.it  the  offence.  The  Court's  right  to  perm.it 
withdrawal  of  a  guilty  plea  is  not  lim.ited  to  matters  arising 
from  "admitted  facts"  but  can  be  based  upon  any  statements 
made  in  the  course  of  the  inquiry  following  a  guilty  plea: 
Adgey  v.  The  Queen  (1973),  13  C.C.C.  (2d)  177  (S.C.C.).  In 
such  a  situation,  the  justice  should  point  out  to  the  defen¬ 
dant  that  in  fact  he  wishes  to  plead  not  guilty. 

(15)  Section  7  only  governs  the  situation  where  the 
defendant  "does  not  wish  to  dispute  the  charge;"  the  jus¬ 
tice  does  not  have  the  discretion  of  accepting  a  plea  to  a 
lesser  included  offence.  This  is  because  under  section  46(4) 
the  consent  of  the  prosecutor  is  needed  before  the  court  can 
accept  a  plea  of  guilty  to  any  other  offence.  The  prosecutor 
is  not  present  at  a  plea  of  guilty  with  an  explanation. 

(16)  A  defendant  may  plead  guilty  with  an  explanation 
by  counsel  or  agent.  Refer  to  s .  51  and  s.  82.  However, 
if  the  justice  feels  that  it  is  necessary  for  the  defendant 
to  appear  in  person,  he  may  adjourn  the  hearing. 
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(17)  After  entering  a  conviction,  the  justice  has  the 
discretion  to  impose  the  set  fine  or  such  lesser  fine  as  is 
permitted  by  law. 

(18)  Factors  in  determ.ining  the  fine  may  include  the  of¬ 
fender's  previous  convictions,  the  credibility  of  his  expla¬ 
nation,  the  extent  of  personal  damage  caused  by  the  offence 
and  the  offender's  demeanour.  The  justice  may  wish  to  test 
the  credibility  of  the  defendant's  explanation,  but  he  should 
try  to  avoid  entering  the  arena  of  cross-examination. 

(19)  If  the  defendant  has  the  means  of  paying  the  fine 
iirmedi  ate  ly ,  and  a  court  clerk  is  available,  the  defendant 
should  be  directed  to  pay  his  fine.  If  the  clerk  is  not 
available  or  the  defendant  does  not  have  the  cash  or  equiva¬ 
lent  on  hand,  the  defendant  should  be  given  some  time  to  pay. 
Under  no  circumstances  should  the  justice  accept  money  fromi 
the  defendant. 

In  sum,  the  general  procedure  regarding  accepting  a  guilty 
plea  with  an  explanation  is  the  following: 

1.  The  defendant  may  enter  a  plea  of  guilty  with  repres¬ 
entations  at  the  tim.e  and  place  specified  in  the  notice. 

2.  If  the  defendant  indicates  that  he  does  wish  to  plead 
guilty,  the  justice  then  reads  the  charge  to  the  defendant, 
who  pleads  guilty  and  then  offers  his  explanation. 

3.  The  justice  must  be  satisfied  that  the  defendant 
comuTiitted  the  offence  before  he  registers  the  conviction. 

4.  After  entering  a  conviction,  the  justice  has  the  dis¬ 
cretion  of  imposing  the  set  fine  or  such  lesser  fine  as  is 
permiitted  by  law. 

Jurisdiction  of  Justices  to  Accept  Guilty  Pleas  with 

an  Explanation 


We  are  concerned  with  the  powers  of  the  justice  of  the  peace, 
firstly,  as  to  the  statutory  limitations  and,  secondly,  as  to 
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his  geographical  limitations.  Statutory  limitations  to  accept 
guilty  pleas  with  an  explanation  are  readily  defined  in  the 
new  Act;  if  the  offence  is  provincial,  and  the  defendant  has 
been  served  with  an  offence  notice  under  Part  I,  the  justice 
has  jurisdiction  to  hear  this  new  plea. 

Geographical  limitations  are  defined  by  Section  6  of 
the  Justice  of  the  Peace  Amendment  Act,  S.O.  1973,  c.  149. 

If  his  appointment  is  made  only  for  a  particular  county  or 
district,  his  jurisdiction  extends  only  within  that  county 
or  district.  If,  however,  he  is  appointed  as  a  justice  of  the 
peace  for  the  Province  of  Ontario,  then  the  territorial 
jurisdiction  of  his  appointm.ent  extends  throughout  the  en¬ 
tire  province.  In  addition,  depending  on  the  designation 
which  the  justice  is  given  by  the  Chief  Judge,  his  powers 
may  be  limiited  to  dealing  with  only  certain  proceedings,  such 
as  bail  hearings  and  search  warrants. 


A  justice  of  the  peace  has  no  authority  to  act  on  any 
matter  that  arises  beyond  the  lim.its  of  the  territory  within 
which  he  has  jurisdiction  in-  dealing  w’ith  provincial  court 
matters.  For  example,  if  an  offence  took  place  in  the 
County  of  X  and  a  justice  of  the  peace  is  appointed  to  act 
vrithin  the  County  of  Y,  he  has  no  jurisdiction  to  deal  w'ith 
the  offence.  Likewise,  he  would  have  no  powers  while  phys¬ 
ically  outside  of  County  Y  to  deal  with  any  matter  that 
arises  even  if  it  arose  within  the  County  of  Y.  This  posi¬ 
tion  has  been  upheld  in  several  court  decisions  and  is  sumi- 
marized  in  R.  v.  Coyne,  (1917),  29  C.C.C.  216; 

It  requires  no  authority  for  the  prop¬ 
osition  that  a  magistrate  m.ay  not  sit 
and  adjudicate  upon  any  case  in  a  locality 
beyond  the  limits  of  the  territory  within 
which  he  has  jurisdiction.  But  the  ques¬ 
tion  is  whether  sitting  within  his  terri¬ 
torial  jurisdiction  he  can  try  an  of¬ 
fence  which  is  alleged  to  have  been  com¬ 
mitted  beyond  his  territorial  jurisdic¬ 
tion.  Apart  from  statutory  provision  it 
seems  clear  that  he  has  no  jurisdiction 
in  such  a  case. 
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The  plea  of  guilty  with  an  explanation  can,  therefore, 
only  be  accepted  in  the  place  specified  in  the  notice  by  a 
justice  with  authority  to  act  in  that  particular  county  or 
district.  If  the  defendant  lives  some  distance  away  and  does 
not  wish  to  travel  to  the  court  to  dispute  the  charge,  he  may 
of  course  act  by  his  counsel  or  agent. 


r. 
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3)  Payment  out  of  Court 

Under  section  8  of  the  Act,  if  the  defendant  does  not 
wish  to  dispute  the  charge,  he  may  sign  the  plea  of  guilty 
on  the  offence  notice  and  deliver  both  the  notice  and  the 
amount  of  the  set  fine  to  the  court  office  specified  in  the 
notice.  This  is  the  same  procedure  as  the  existing  prepay¬ 
ment  option  with  sumr.ari'  conviction  tickets.  The  defendant 
must  deliver  the  notice  and  the  money  or  cheque  within  fif- 
tee.n  days.  The  question  of  what  is  meant  by  "delivery" 
will  be  discussed  below. 


Failure  to  Respond  to  the  Offence  Notice 

Prior  to  The  Provincial  Offences  Act,  proceedings  in  the 
default  of  any  action  by  the  defendant  resulted  in 

a  trial  in  his  absence.  Yet  a  trial  in  the  absence  of  the 
defendant,  in  which  the  prosecutor  presented  evidence  which 
stood  vrithout  challenge , afforded  little  real  protection 
for  a  defendant;  and,  the  cost  of  police  time  could  be  great. 


The  new  Act  borrows  the  concept  of  the  default  judg¬ 
ment  used  in  civil  matters,  where  failure  to  respond  is^ 
deemied  to  indicate  that  the  defendant  does  not  wish  to 
dispute  the  allegations  made  against  him.  The  Act 
provides  safeguards  to  guarantee  the  deiencant  a  tricl 

on  the 'merits,  if  for  some  reason  his  notice  of  the  desire 
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to  have  a  trial  fails  to  arrive  at  the  court  office,  or  if 
the  notice  of  the  time  of  trial  fails  to  arrive  at  his  ad¬ 
dress.  See  Section  11  below. 

9.  Whore  nt  Ica^!  fifteen  day«  have  elapsed  after  the 
defendant  wa'  >-crved  with  the  offence  notice  and  the  oflence 
notice  ha<  not  been  d'-livered  in  accorrlancc  with  section 
6  or  8  and  a  plea  of  j^uiltx’  ha^  not  been  accepted  under 
section  7.  the  defendant  -hall  be  deemed  to  not  wi>h  to 
dispute  the  charge  and  a  justice  shall  examine  the  certificate 
of  offence  and, 

(a)  where  the  certificate  of  offence  is  complete  and 
regular  on  its  face,  he  shall  enter  a  conviction  in  the 
defendant’s  absence  and  without  a  hearing  and  im¬ 
pose  the  set  fine  for  the  offence;  or 

[b]  where  the  certificate  of  offence  is  not  complete  and 
regular  on  its  face,  he  shall  quash  the  proceeding. 


If  the  defendant  does  not  choose  one  of  the  procedural 
options  ,  or  pay  a  set  fine  out  of  court  within  fifteen 
days  of  being  given  the  offence  notice,  a  conviction  will  be  entered 
autcrTiatically ,  if  the  certificate  is  complete.  The  Act  adopts  this  pro 
cedure  for  minor  offences  in  place  of  the  criminal  law 
requirement  that  a  trial  in  the  absence  of  the  defendant 
be  held  in  all  cases  where  the  defendant  does  not  appear 
to  plead  guilty  or  to  have  a  trial.  Under  the  Act,  only 
where  a  defendant  has  indicated  his  intention  to  have  a 
trial,  but  fails  to  appear  at  the  time  set  for  the  trial, 
will  a  trial  in  the  absence  of  the  defendant  be  held. 


This  section  attempts  to  resolve  the  previous  problem 
of  expensive  and  inconvenient  trials  held  in  the  absence 
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of  defendants  who  never  intended  to  appear,  while  preserving 
the  right  of  every  person  charged  with  a  provincial  of¬ 
fence  to  have  a  trial  on  the  merits.  The  nature  of 
these  minor  provincial  offences,  the  analogy  to  civil 
procedure,  the  very  small  obligation  a  defendant  is  asked 
to  assume,  and  the  benefit  to  the  administration  of  jus¬ 
tice  from  such  a  system  combine  to  outweigh  the  disad¬ 
vantages  of  penriitting  a  court  to  enter  a  conviction  without  a  hearing. 

If  the  certificate  of  offence  is  comiplete  and  regular 
on  its  face,  the  justice  shall  enter  a  conviction  in  the 
defendant's  absence  and  impose  the  set  fine.  The  penal¬ 
ties,  which  are  limited  under  Part  I,  are  set  out  in  section 
12  . 

If  the  certificate  of  offence  is  not  complete  and  regu¬ 
lar  on  its  face,  for  instance,  if  the  set  fine  has  not 
been  written  in,  or  there  is  no  date  of  the  offence,  the 
justice  shall  quash  the  proceeding.  Therefore,  it  is 
very  important  for  provincial  offence  officers  to  com¬ 
plete  the  certificate  of  offence  carefully.  The  form  of 
wording  for  most  offences  will  be  prescribed  by  regula¬ 
tion,  as  is  the  current  practice  for  summary^  conviction 
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Reopening  on  Failure  of  Notice 

1  I . — ( 1 :  '.‘.'here  the  defendant  has  not  had  an  opportunit \-  to 
dispute  t};e  charge  or  to  appear  or  be  represented  at  a  hearing 
for  the  reason  that  through  no  fault  of  his  own  the  deliver}’ 
of  a  necessap.  notice  or  document  failed  to  occur  in  fact, 
and  where  not  more  than  fifteen  days  have  elapsed  since  the 
conviction  first  came  to  the  attention  of  the  defendant,  the 
defendant  may  attend  at  the  court  office  during  regular 
office  hours  and  may  appear  before  a  justice  and  the  justice, 
i:pon  being  satisfied  b}'  affida\'it  in  the  prescribed  form  of 
such  facts,  shall  strike  out  the  conviction,  if  any,  and  give 
the  person  appearing  a  notice  of  trial  under  section  5  or 
proceed  under  section  7. 

(2)  Where  a  conviction  is  struck  out  under  subsection  1, 
the  justice  shall  give  the  defendant  a  certificate  of  the  fact 
in  the  prescribed  form. 


If  the  defendant  does  not  appear  or  is  not  represented 
because,  through  no  fault  of  his  own,  the  delivery  of  a 
necessary  notice  or  document  failed  to  occur  in  fact, 
the  defendant  may  appear  before  a  justice  and  state  his 
case.  This  hearing  m.ust  take  place  within  fifteen  days 
of  the  time  the  conviction  came  to  the  notice  of  the 
defendant.  Please  note  that  the  determ.ininc  period  begins 
when  the  defendant  actually  receives  notice,  not  when  the  convic 
tion  notice  is  sent  from  the  court  house. 

The  justice  must  be  satisfied  by  a  standard  form  affi¬ 
davit  that  the  defendant's  testimony  is  true.  If  he  is 
satisfied,  then  the  justice  shall  strike  out  the  conviction 
and  give  the  defendant  or  his  agent  a  notice  of  trial. 


The  phrase  "through  no  fault  of  his  own"  places  an 
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onus  on  the  defendant  to  explain  why  he  had  not  appeared. 
Defining  "fault"  in  this  situation  is  a  problem  about  which 
the  case  law  provides  little  guidance.  In  general,  though, 
the  phrase  will  usually  be  give  a  liberal  interpretation, 
because  the  justice  may  only  reopen  the  trial  and  may  not 
register  an  acquittal  at  this  stage. 

The  defendant  may  plead  guilty  at  the  hearing  under 
section  7,  provided  he  has  responded  within  the  prescribed 
n’jrlDer  of  days  and  provided  that  he  has  satisfied  the  justice 
through  an  affidavit-  that  he  did  not  receive  his  original 
notice  or  notice  of  trial  through  no  fault  of  his  own,  or 
w’nere  his  original  plea  of  not  guilty  did  not  arrive  at 
the  court. 

Where  a  conviction  is  struck  out,  the  justice  shall 
give  the  defendant  a  certificate  of  the  fact  in  the  pres¬ 
cribed  form.,  permiitting  the  defendant  to  attain  the  rein¬ 
statement  of  any  licence  or  privilege  which  n.ay  have  been 
suspended  for  non-payment  of  the  fine,  or  under  other  pro¬ 
visions  of  The  Highway  Traffic  Act.  Refer  to  section  11(2). 

Under  section  87,  it  is  presiomed  that  a  document  which 
was  sent  by  ordinary  mail  to  the  last  known  address  of  the 
de.^endant  appearing  on  the  record  was  in  fact  received.  The*. 
de_e.jcai.t  may  rebut  this  presumption  by  shovrinc  that  for  some 
reas_/..  the  document  did  not  arrive,  such  as  a  local  postal  strike, 
howccer,  a  notice  of  rrial  cid  not  reach  a  defendant  because 
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he  had  moved  and  did  not  leave  any  forwarding  address, 

I 

then  the  justice  would  no  doubt  consider  that  this  was  the  , 

1 

I 

defendant's  fault,  and  would  refuse  to  reopen  the  matter.  , 

i 

I  . 

Section  11  will  also  assist  innocent  persons  who  re-  i 

ceive  a  notice  of  conviction  and  the  fine  imposed  in  their  -  | 

absence,  because  the  real  defendant  has  presented  a  lost 
or  stolen  driver's  licence  as  identification  when  he  was 
charged  with  a  traffic  offence.  At  present,  the  innocent 

I 

person's  only  recourse  is  to  appeal  the  conviction  to  I  j 

I  I 

County  Court.  The  fact  that  the  person  who  wants  a  con-  j 

I  ; 

viction  struck  out  m.ust  swear  an  affidavit  will  act  as  a  ;|  j 

deterrent  to  completely  unfounded  suggestions  by  un-  j  • 

■| 

scrupulous  persons.  j  ! 
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Penalties  I 
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12. — (1)  Where  the  penalty  prescribed  for  an  offence  in-  | 

eludes  a  fine  of  more  than  S300  or  imprisonment  and  pro-  ■■ 

ceedings  are  taken  under  this  Part,  the  proxdsion  for  fine  or  ' 

imprisonment  does  not  apply  and  in  lieu  thereof  the  offence  i 

is  punishable  by  a  fine  of  not  more  than  the  maximum 
fine  prescribed  for  the  offence  or  $300,  \\-hichever  is  the 
lesser. 

(2)  Where  a  person  is  convicted  of  an  offence  in  a  pro-  : 

ceeding  initiated  by  an  offence  notice,  :  I 

I 

i 

L?  a  provision  in  or  under  any  other  Act  that  pro-  | 

-  - - vides  for  an  action  or  result  following  upon  a  con-  •  ■  | 

viction  of  an  offchce'“clbe5  'iTOt~appriy— to— tfre  - 

viction,  except,  ''  ' 

(i)  for  the  purpose  of  carr\’ing  out  the  sentence 
imposed, 
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(ii)  for  the  purpose  of  recording  and  proving 
the  conviction, 

(iii)  for  the  purposes  of  the  demerit  point  system 
under  Tke  Highway  Traffic  Act,  and 

(iv)  for  the  purposes  of  section  27  of  The  Highway 
Traffic  Act;  and 

(b)  any  thing  seized  in  connection  with  the  offence  after 
the  service  of  the  offence  notice  is  not  liable  to  for¬ 
feiture. 


Because  the  offences  for  which  Part  I  procedure  is 
used  are  minor,  regulatory  matters,  subsection  (1)  prescribes 
a  m.aximiurr.  penalty  of  either  $300,  or  the  maximum  which  is 
prescribed  for  the  offence  in  the  statute,  whichever  is 
the  lesser.  Therefore,  if  for  some  reason  the  prosecutor 
is  seeking  a  fine  greater  than  $300,  he  will  have  to  pro¬ 
ceed  by  inform.ation  under  Part  III  of  the  Act.  . 

Also,  it  should  be  noted  that  subsection  (2) (a)  states 
that  if  the  proceeding  is  commenced  by  an  offence  notice, 
the  previsions  for  any  other  results  following  on  a  con¬ 
viction  do  not  apply,  unless  they  are  for  certain  specified 
purposes,  such  as  the  demerit  point  system  under  The 
Highway  Traffic  Act.  In  addition,  clause  (b)  states  that 
any  thing  seized  in  connection  with  the  offence  after,  the 
service  of  the  offence  notice  is  not  liable  to  forfeiture. 

Therefore,  if  the  prosecutor  wishes  to  ask  the  court 
for  an  order  restraining  the  defendant  from  future  illegal 
behaviour,  or  if  he  wishes  to  confiscate  certain  illegal 
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goods  which  he  discovers  after  serving  the  offence  notice, 
he  will  have  to  use  a  siimmons  under  Part  I  or  Part  III,  so 
that  a  court  may  hear  all  the  circumstances  surrounding 
the  commission  of  the  offence. 


Peculations 


13. — (J)  The  Lieutenant  Governor  in  Council  ma}’  make 
regulations, 

(fl)  prescribing  the  form  of  certificates  of  offence,  offence 
notices  and  summonses  and  such  other  forms  as  are 
considered  necessar}'  under  this  Part; 

[b]  authorizing  the  use  in  a  form  prescribed  under 
clause  a  of  an\  word  or  expression  to  designate  an 
offence ; 

(c)  respecting  any  matter  that  is  considered  necessary 
to  proN’ide  for  the  use  of  the  forms  under  this  Part. 

(2)  The  use  on  a  form  prescribed  under  clause  a  of  sub¬ 
section  I  of  anv  word  or  expression  authorized  b}-  the  regu¬ 
lations  to  designate  an  offence  is  sufficient  for  all  purposes 
to  describe  the  offence  designated  by  such  word  or  expression, 

(3)  W'here  the  regulations  do  not  authorize  the  use  of  a 
word  or  expression  to  describe  an  offence  in  a  form  pre¬ 
scribed  under  clause  o  of  subsection  1,  the  offence  ma\-  be 
described  in  accordance  with  section  26 


The  certificate  of 
as  well  as  other  forms 
in  a  prescribed  form., 
will  authorize  the  use 


offenoe,  offence  notice  and  summonses, 
used  in  Part  I  proceedings,  will  be 
Regulations  are  being  prepared  which 
of  certain  words  or  expressions  to 


designate  offences  referred  to  in  a  form..  Subsection  (2) 
provides  that  the  use  of  the  authorized  words  or  expressions 
is  sufficient  to  describe  the  offence  for  all  purposes. 
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Subsection  (3)  provides  that  where  there  are  no  autho¬ 
rized  ^words,  the  offence  may  be  described  in  accordance 
with  section  26,  which  is  discussed  in  detail  in  the 
chapter  on  Part  III  proceedings.  The  general  effect  of 
these  sections  is  to  prevent  the  quashing  of  a  certificate 
of  offence  because  of  minor  technical  defects  which  do  not 
prejudice  the  defendant  in  his  defence. 

' The  Repeal  of  The  Summary  Convictions  Act 

Section  147  of  the  Act  provides  that  as  of  the  date 
that  The  Provincial  Offences  Act  is  proclaimed,  The  Sum~;ary 
Convictions  Act  is  repealed.  Therefore,  after  that  date, 
all  offences  which  are  charged  must  be  dealt  w’ith  in 
accordance  with  the  new  procedures.  The  Summary  Convic¬ 
tions  Act  v.'ill  continue  to  apply  to  all  proceedings  which 
were  comumenced  before  that  date,  as  well  as  to  parking 
infractions,  since  Part  II  will  not  come  into  force  until 
a  later  date.  By  virtue  of  section  148,  any  reference  in 
any  Act,  regulation,  or  by-law  to  The  Summary  Convictions 
Act  will  be  deemed  to  be  a  reference  to  The  Provincial 
Offences  Act  after  it  has  been  proclaimed. 
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III .  Arrest;  Bail;  and  Search  Warrants 

Arrest 

Generally  speaking.  The  Provincial  Offences  Act 
has  no  effect  upon  the  current  powers  of  arrest  avail¬ 
able  to  police  officers  in  matters  connected  with  offences 
under  provincial  legislation.  In  other  words,  nothing 
in  the  Act  affects  any  or  all  of  the  powers  of  arrest 
which  are  currently  found  in  provincial  statutes  (e.g. 
sections  7,  9,  10,  14,  17,  etc.  of  The  Highway  Traffic 
Act ,  and  certain  arrest  provisions  in  various  other  sta¬ 
tutes  such  as  The  Petty  Trespass  Act,  The  Game  and  Fish 
Act ,  and  The  Liquor  Licence  Act.) 

The  Act,  on  the  other  hand,  does  not  expand  upon  a 
police  officer's  power  to  arrest  in  connection  with  pro¬ 
vincial  offences.  In  other  words,  there  is  no  general 
power  of  arrest  under  The  Provinoial  Offenoes  Act  just  as 
there  was  no  general  power  of  arrest  under  The  S'cmumary 
Convictions  Act.  In  addition,  there  is  no  power  of  arrest 
for  municipal  by-laws. 

The  effect  of  The  Provincial  Offences  Act  is  tha.t.  any 
powers  of  arrest  with  respect  to  individual  offences  must 
be  found  in  the  provisions  of  the  Act  creating  those  offence 
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For  example,  a  power  of  arrest  for  a  breach  of  The  Highway 
Traffic  Act  will  have  to  be  found  (as  it  is  now)  in  The 
Highway  Traffic  Act  ,  and  the  same  is  true  for  all  other 
provincial  legislation. 

The  "arrest"  provisions  of  The  Provincial  Offences  Act 
are  found  in  sections  127  through  132  inclusive;  and,  as  is 
the  case  with  much  of  the  Act,  they  are  derived  substan¬ 
tially  from,  various  provisions  of  the  Criminal  Code. 

127.  In  this  Part,  “officer  in  charge"  means  the  police 
officer  wlio  i.-  in  charge  of  the  lock-up  or  other  place  to  which 
a  per-on  i^  taken  after  his  arrest. 


Section  127  defines  "officer  in  charge"  and  sim^plifies 
the  definition  in  the  Criminal  Code.  This  simplified 
definition  avoids  questions  with  respect  to  whether  or  not 
the  officer  in  charge  has  been  properly  designated  as  such 
by  his  commanding  officer. 


128. — (1)  A  warrant  for  the  arrest  of  a  person  shall  be 
executed  bv  a  police  officer  b}-  arresting  the  person  against 
whom  the  warrant  is  directed  wherever  he  is  found  in  Ontario. 

(2)  A  p>olice  officer  may  arrest  without  warrant  a  person  idem 
for  whose  arrest  he  has  reasonable  and  probable  grounds  to 
believe  that  a  warrant  is  in  force  in  Ontario 
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Section  128(1)  of  the  Act,  which  states  that  a  warrant 
for  the  arrest  of  a  person  is  properly  executed  by  arresting 
that  person  wherever  he  is  found  in  Ontario,  sets  out 
clearly  the  territorial  jurisdiction  of  warrants  issued 
for  provincial  offences.  Such  warrants  are  confined  to 
the  Province  of  Ontario  and,  unlike  the  Criminal  Code,  the 
Act  contains  no  prevision  for  arrest  outside  the  jurisdiction 
in  case  of  fresh  pursuit. 

S'ubsection  (2)  of  section  12S  is  derived  substantially 
from  section  450(1)  (c)  of  the  Crim.inal  Code.  It  simply 
states  that  a  police  officer  is  not  required  to  produce  the 
warrant  at  the  tim.e  of  arrest  so  long  as  he  has  reasonable 
and  probable  grounds  to  believe  that  a  warrant  has  been 
issued  and  is  in  force  in  the  province.  The  reasonable 
and  probable  grounds  required  are  those  previously  re¬ 
quired  under  the  Code  and  are  a  m.atter  of  fact  in  each 
parricular  case.  In  other  words,  what  constitutes  "reas¬ 
onable  and  probable  gro'unds"  under  the  CriiTiinal  Code  w’ill 
still  constitute  "reasonable  and  probable  grounds"  under 
The  Provincial  Offences  Act  fer  purposes  of  section  128(2). 

129.  An\-  per-on  may  arrest  without  warrant  a  person 
who  he  ha=  reasonable  and  probable  ground^  to  believe  has  wa.rt>%c: 
committed  an  ofiVnce  and  is  escaping  from  and  frt-shK' 
pursued  b\-  a  police  officer  who  ha'  lawful  authority  to 
arrest  that  per-on  aiv:  \-.herv  thi  pcr>nn  ^''ho  make-'  the 
arro't  i'  not  a  r^mccr.  sl'ial!  furtrv''itli  driver  the  pet'On 

arrt-'ied  to  a  police  officer 
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This  latter  point  holds  true  of  section  129  as  well. 
Under  that  section,  any  person,  including  a  police  officer, 
can  arrest  a  person  without  warrant  where  there  are  reas¬ 
onable  and  probable  grounds  to  believe  that  latter  person 
has  committed  a.n  offence  and  is  in  the  process  of  escaping 
from  and  freshly  pursued  by  a  police  officer.  As  with 
section  449  (  3)  of  the  Code ,  where  the  perso.n  making  an 
arrest  is  not  a  police  officer,  the  arrested  person  must 
be  delivered  forthwith  to  a  police  officer. 


130. — (I)  E\’er\-  police  officer  i?.,  if  he  act?  on  reasonable 
.inci  probable  pround',  ju'^tified  in  using  much  force  as  i? 
nef e"'a’'\'  to  do  what  he  i?  required  or  authorized  by  lav*,  to  do 


Usp  of  force 
ty  cinzer, 


(2)  Every  per?on  upon  whom  a  police  officer  call"  for 
a">i>tance  i?  justified  in  using  as  much  force  a?  he  believe>  on 
reasonable  and  probable  grounds  is  necessary  to  render  such 
a-sistance- 


Section  130  of  the  Act  provides  the  samie  protection 
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a  police  offi 

cer  ac 

^  1*1 

c  on  reasonable  and  probable  crounds 

as 

does  section 

25(1) 

of 

the  Criminal  Code.  A  police  officer 

i  £ 

justified  in 

using 

as 

much  force  as  is  necessary  having 

regard  to  all  of  the  circumstances.  What  force  is  neces¬ 
sary,  for  examiple,  in  effecting  an  arrest,  vrill  be  deter¬ 
mined  by  the  fact  situation  in  each  case.  Subsection  (2) 
of  that  section  provides  the  same  protection  to  any  person 
assisting  a  police  officer  in  circumstances  where  that  per- 
sen  has  reasonable  and  probable  gro'unds  to  believe  that  a 
certain  amount  of  force  is  necessary  to  render  the  assista.nce 
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181.  WluTC  a  person  is  wrongfully  arrested  whether 
with  nr  without  a  warrant,  no  action  for  damages  shall  be 
brought . 

ia]  against  the  police  officer  making  the  arrest  if  he 
believed  in  good  faith  and  on  reasonable  and  prob¬ 
able  grounds  that  the  person  arrested  was  the  person 
named  in  the  warrant  or  was  subject  to  arrest  with¬ 
out  warrant  under  the  authority  of  an  Act ; 

{b\  against  any  person  called  upon  to  assist  the  police 
officer  if  such  person  belie\'ed  that  the  police  officer 
had  the  right  to  effect  the  arrest  ,  or 

ic\  against  any  person  required  to  detain  the  prisoner 
in  custod\’  if  such  person  belie\’es  the  arrest  was 
la^vfu!l^■  made. 


Section  131  of  the  Act  provides  irrjrunity  frorri  civil 
actions  to  police  officers  or  persons  assisting  police  of- 
fioers  in  situations  where  a  person  has  been  wrongfully 
arrested  either  v.'ith  or  without  warrant. 

A  police  officer  will  be  granted  this  immunity,  in 
cases  of  arrest  with  warrant,  where  he  believed  in  good 
faith  and  on  reasonable  and  probable  grounds  that  the  per¬ 
son  arrested  v/as  the  person  named  in  the  warrant. 


Imrr.ur.r.  V 
frorr  civii 
liktiiliiy 


In  a  case  where  the  wrongful  arrest  v;as  made  without 
warrant,  the  immunity  will  be  granted  where  the  police  of¬ 
ficer  believed  in  good  faith  and  on  reasonable  and  probable 
grounds  that  the  person  arrested  was  subjeot  to  that  ar¬ 
rest  w-ithout  warrant  under  the  authority  of  an  Act  of 
the  Legislature.  Section  131(c)  grants  this  same  immiunity 
to  a  person  required  to  detain  a  wrongfully  arrested  pris- 
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cner  in  custody  where  he  believes  that  the  arrest  was  law¬ 
fully  made.  This  section  will  apply  to  any  police  officer 
into  whose  hands  the  wrongfully  arrested  person  is  delivered 
after  the  original  arrest  is  made  so  long  as  the  requisite 
belief  in  the  lawfulness  of  the  arrest  is  present. 

]32. — (I)  It  is  the  dutv  of  even'  one  who  executes  a 
process  or  warrant  to  have  it  with  him,  where  it  is  feasible 
tC'  do  so,  and  to  produce  it  when  requested  to  do  so 

Notice  of  (2i  It  is  the  dutv  of  ever}-  one  who  arrests  a  person, 

whether  with  or  without  w-arrant,  to  give  notice  to  that  per¬ 
son,  where  it  is  feasible  to  do  so,  of  the  reason  for  the  arrest. 

Subsections  (1)  and  (2)  of  seotion  132  of  the  Act 
are  precisely  the  same  as  subsections  (1)  and  (2) (b)  of 
section  25  of  the  Crirrunal  Code. 

In  cases  where  a  warrant  of  arrest  exists,  but  it 
is  not  feasible  for  the  police  officer  to  have  it  with 
him,,  he  will  satisfy  the  provisions  of  subsection  (2)  w’here 
he  inform.s  the  person  being  arrested  that  there  is  a  warrant 
in  effect  for  his  arrest. 

As  to  subsection  (1) ,  the  question  of  whether  or  not 
it  is  feasible  for  a  police  officer  to  have  the  warrant 
with  him.  is  again  a  question  of  fact  to  be  deterriined  from 
the  circumstances.  It  has  been  held  that  the  provisions 
of  this  s’jbsection  are  not  satisfied  in  a  case  vrhere  a., po¬ 
lice  officer  arrested  an  accused  without  having  the  war¬ 
rant  in  his  possession,  but  where  he  could  have  had  it 
as  the  arrest  was  miade  in  the  same  building  as  the  police 
office  where  the  warrant  w^as  retained.  It  was  held  in 
this  case  that  as  the  police  officer  failed  in  his  duty,  he 
was  not  engaged  in  effecting  a  lawful  arrest. 
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There  are  other  sections  that  deal  with  arrest  powers 
and  procedures  in  The  Provincial  Offences  Act.  The  first 
is  section  25  which  deals  with  a  justice  who  has  received 
an  information  laid  under  Part  III.  Under  that  section, 
the  justice  has  the  option  of  confirming  any  summons  in 
■the  prescribed  form,  cancelling  any  summons  already  issued, 
refusing  to  issue  process,  or  issuing  a  warrant  for  the 
arrest  of  the  defendant  where  the  arrest  is  authorized  by 
statute,  where  he  (the  justice)  is  satisfied  on  reasonable 
and  probable  grounds  that  it  is  necessary  in  the  public 
interest  to  do  so.  Whether  or  not  the  public  interest 
dictates  the  issue  of  a  warrant  will  be  a  iTiatter  for  the 
justice  to  decide  on  the  facts  of  each  case.  Presumably, 
he  may  wish  to  consider  any  or  all  of  the  factors  set  out 
in  section  133  of  the  Act  which  deals  with  bail  proceedings 
a.nd  which  is  discussed  below. 

Section  41  is  one  other  section  which  deals  with  ar¬ 
rest  and  it  specifically  concerns  the  arrest  of  a  witness 
in  situations  where  it  is  established  that  a  v/itness  w’ill 
either  not  attend  if  a  subpoena  is  served  or  has  evaded 
service  of  the  subpoena.  In  such  a  case,  a  police  officer 
who  arrests  a  person  ui'ider  such  a  warrant  shall  immtediately 
take  the  person  before  a  justice  and  the  person  shall  be 
dealt  with  in  accordance  with  the  remiaining  provisions  of 
section  41,  discussed  elsewhere  in  this  manual.  Finally, 
section  139  authorizes  the  court  to  issue  a  warrant  for  the  ar 
rest  of  a  defendant  in  circumstances  which  are  discussed  more 
fully  below. 
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Bail 

Introduction 

Once  The  Provincial  Offences  Act  comes  into  force  and 
The  Summary  Convictions  Act  has  been  repealed,  no  part  of 
bail  proceeding  set  out  in  the  Criminal  Code  will  have 
application  to  persons  held  in  custody  charged  with  provincial 
offences . 


The  basic  difference  between  proceedings  under  The 
Provincial  Offences  Act  and  the  appropriate  sections  of  the 
Criminal  Code  is  that  under  the  form.er,  the  only  consideration 
on  a  show  cause  or  a  bail  hearing  is  to  determine  whether 
or  not  the  prosecutor,  having  been  given  an  opportunity  to 
do  so,  has  shown  cause  why  the  detention  of  the  defendant  is 
justified  "to  ensure  his  appearance  in  court". 


Release  133.  —  (1)  NH’hert'  a  poI)cc  ofhcer  actinc  under  a  warrant 

Aft  6 '  ^ 

o:  other  pov.-er  of  arrest,  arrc'l^  a  person  the  police  ofhcer 
c^..er  >hiall  a^  'Oon  a^  practicable,  release  the  person  from 
('ustod\‘  after  ser\-ing  him  v.'ith  a  <ummon-  or  offence  nonet- 
unle-'  h(  ha'  reasonable  and  probabh  ground^  m  belico'e 
that. 


[a]  it  i?  necessary  in  the  public  interest  for  the  person 
to  be  detained,  ha\-ing  regard  to  all  the  circumi- 
stances  including  the  need  to, 

(i)  establish  the  identity  of  the  per>on. 

(ii1  secure  or  preser\-(  exndcnce  of  or  r'lating  IC' 
the  ofience,  or 
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(iiil  preN’ent  the  continuation  or  repetition  of  the 
offence  or  the  commission  of  another  offence; 
or 

(f-'  the  person  arrested  is  ordinarily  resident  outside 
Ontario  and  will  not  respond  to  a  summon-  or 
offence  notice 


(3'  Where  a  defendant  is  not  released  from  custody  under 
sub-ection  _] ,  the  police  officer  shall  deliver  him  to  the  officer  inchirfe 
in  charge  who  shall,  where  in  his  opinion  the  conditions  set 
out  in  clauses  a  and  h  of  subsection  1  do  not  or  no  longer 
exist,  release  the  defendant, 

upon  ;er\'ing  him  with  a  summons  or  ofi’ence  notice: 

(i'  upon  his  entering  into  a  recognizance  in  the  pre¬ 
scribed  form  without  sureties  conditioned  for  his 
appearance  in  court. 

i3  Where  the  defendant  is  held  for  the  reason  onl\  that  c».'h  b£  : 

'  b  *•'  ri  c  r.  • 

he  IS  not  ordinarih-  resident  in  Ontario  and  it  is  belie\ed  resia?r.: 
that  he  will  not  respond  to  a  summons  or  ofience  notice, 
the  officer  in  charge  may,  in  addition  to  anything  required 
under  subsection  2,  require  the  defendant  to  deposit  cash 
or  other  satisfactory’  negotiable  security  in  an  amount  not  to 
exceed , 

(c2)  where  the  proceeding  is  commenced  by  certificate 
under  Part  I  or  II,  the  amount  of  the  set  fine  for 
the  offence  or,  if  none,  $300,  or 

(h)  'A’here  the  proceeding  is  commenced  by  information 
under  Part  1 1 1  $500, 

S.  133(1)  and  (2)  are  derived  from,  and  simplify,  the 
provisions  of  sections  450,  451  and  453  of  the  Code  and  s.l7 
of  The  Summarv  Convictions  Act. 


the 


Subsection  (1)  commands  the  police  officer  to  release 
accused  from  custody  unless  the  conditions  in  (a)  or  (b) 


are  met. 
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The  phrase  "as  soon  as  is  practicable"  has  been  inter¬ 
preted  as  follows:  "the  stipulation...  'as  soon  as  possible', 
or  the  like,  means  much  the  same  -  as  soon  as  one  reasonably 
can,  having  regard  to  all  the  circumstances."  Armand  v.  Noonan 
(1918),  41  O.L.R.  551,  41  D.L.R.  433  (C.A.) 

Subsection  (1)  states  that  the  police  officer  may  serve 
the  defendant  with  a  Part  III  summons  or  an  offence  notice, 
in  addition  to  the  summons  under  Part  I,  which  will  be  used 
infrequently . 

Subsection  (1) (b)  promotes  the  release  by  the  arresting 
officer  cf  a  person  resident  outside  of  Ontario.  The  police 
officer  may  detain  a  non-resident  only  if  he  has  reasonable 
and  prcbacle  grounds  to  believe  that  the  person  in  question 
will  not  respond  to  a  summons  or  offence  notice.  This 
restriction  on  the  officer's  discretion  to  release  an 
arrested  person  is  not  contained  in  the  Criminal  Code.  It 
is  in  accordance  with  the  distinction  to  be  made  between 
provincial  offences  and  criminal  offences. 

Subsection  (2)  requires  a  police  officer  who  does  not 
release  a  defendant  under  subsection  (1)  to  deliver  that 
person  to  the  officer  in  charge.  If  the  officer  in  charge 
feels  that  the  conditions  necessitating  the  detention  of  the 
defendant  no  longer  exist,  he  must  release  him,  after 
serving  him  with  a  summons  or  offence  notice  and  having  him* 
enter  into  a  recognizance  without  sureties.  The  form,  of  t.he 
recog.nizance  will  be  prescribed  by  the  regulations. 
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Under  subsection  (3)  the  officer  in  charge  may  require 
a  defendant  who  is  not  ordinarily  resident  in  Ontario  to 
post  cash  bail,  in  addition  to  entering  into  a  recognizance 
under  Subsection  (2).  The  phrase  "or  other  satisfactory 
negotiable  security"  makes  the  release  of  non-residents 
easier  by  permitting  the  deposit  of  some  security  other  than 
cash.  A  satisfactory  negotiable  security  includes  a 
certified  cheque  or  Canada  savings  bond. 


"Proceeding"  is  used  instead  of  the  word 
reflect  the  pres’umption  of  innocence.  The  off 
has  no  power  to  require  the  defendant  to  enter 
recognizance  with  sureties  to  any  amount.  Thi 
only  by  order  of  a  justice  under  section  134. 


"offence"  to 
icer  in  charge 
into  a 

s  can  be  done 


134. — (1,1  U'here  a  defendani  is  no:  released  I'rorri  custody 
under  section  133,  the  ofhcer  in  charge  shall,  as  soon  as  is 
practicable  but  in  any  event  within  twenty-four  hours,  bring 
him  before  a  justice  and  the  justice  shall,  unless  a  plea  of 
guilty  is  taken,  order  that  the  defendant  be  released  upon 
giving  his  undertaking  to  appear  unless  the  prosecutor  ha\'ing 
been  given  an  opportunity  to  do  so  shows  cause  wh)'  the 
detention  of  the  defendant  is  justified  to  ensure  his  appear¬ 
ance  in  court  or  why  an  order  under  subsection  2  is  justified 
for  the  same  purpose. 


Per'oi  It 
cuj'.oiy  ic 
broujLt 
before 
Justice 


(2)  Subject  to  subsection  1,  the  justice  may  order 
release  of  the  defendant,  «ie*ae^ 

• » ^ 

■  u  upon  hi'  enit-Ting  into  a  recognizanctr  to  appear  with 
such  conditions  as  are  appropriate  to  cn'Ure  hi- 
appearance  in  court  , 


1 

J 
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T'  here  the  offence  one  punishable  by  imprison¬ 
ment  for  twelve  months  or  more,  conditional  upon 
his  entering  into  a  recognizance  before  a  justice  with 
sureties  in  such  amount  and  with  such  conditions,  if 
an\-,  as  are  appropriate  to  ensure  his  appearance  in 
court  or.  with  the  consent  of  the  prosecutor,  upon 
his  depositing  with  the  justice  such  sum  of  money  or 
other  valuable  security  as  the  order  directs  in  an 
amount  not  exceeding, 

(i)  where  the  proceeding  is  commenced  by  certi¬ 
ficate  under  Part  I  or  II,  the  amount  of  the 
set  fine  for  the  offence  or,  if  none.  $300,  or 

(ii)  \K'here  the  proceeding  is  commenced  by  in¬ 
formation  under  Part  III,  $1,000.  or 

(f'  if  the  defendant  is  not  ordinarily  resident  in  Ontano, 
upon  his  entering  into  a  recognizance  before  a  justice- 
with  or  without  sureties,  in  such  amount  and  'A’lth 
such  conditions,  if  any,  as  are  appropriate  to  ensure 
his  appearance  in  court,  and  depositing  with  the 
justice  such  sum  of  mone}-  or  other  x'aluable  securii\- 
as  the  order  directs  in  an  amount  not  exceeding, 

(i)  where  the  proceeding  is  commenced  b}’  certifi¬ 
cate  under  Part  I  or  II,  the  amount  of  the 
set  fine  for  the  offence  or  if  none.  $300,  or 

(iil  v,-here  the  proceeding  is  commenced  hv  in¬ 
formation  under  Part  111.  51,000 

(3'  The  justice  shall  not  make  an  order  unrler  claii-e  h  nr  c 
of  -ubsection  2  unles-  the  pro>ecutor  shov>  cau>r  \vh\  tin 
order  under  the  immediateh'  preceding  clau'--  >-110111(1  noi  h' 
made 


Oi'der  for 
deieriion 


(4'  Where  the  pro>ecutnr  show-  cau-e  u-h\  the  detention 
of  the  defendant  in  cu«^tod\-  i-  ju-tified  to  en-ure  hi-  apjw'nr- 
ance  in  court,  the  ju-tico  ■^h.ill  order  the  defendant  to  he 
detained  in  cuitoch-  until  he  i-  d'  alt  Vith  according  to  lav 


fSi  The  justice  shah  inr-hido  in  the  recemd  a  siaumient  of 
hi'^  rea=-on'  for  hi-  decision  under  iuh^f'Ction  1  2  or  4 

to  In  a  [jroci'vding  undo!  -uh-rction  I,  thr  lu-Tioi-  nni\ 
reci,-i\v  and  litisc  hi-  dwi-i'in  upMn  information  lu  con-idor- 

credibi'=  or  tru-tworthy  in  the  circumstance- ’  of  each  cas(- 
o\cept  iliat  the  defendant  shall  not  be  e.xamined  or  cro--- 
examined  in  respect  of  the  offence  with  which  he  is  charged 


Reisor.s 


E'-idf-nce 
.1  t 

nearjnp 


(Ti  A  proceeding  under  subsection  I  shall  not  be  adjourned 
tot  more  than  three  da\-s  without  the  consent  of  the  defendant 


Adjourr- 
men! « 
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S.  134  i 
cations  to  re 
which  are  ere 


s  derived  from  s.  457  of 
fleet  the  difference  in 
ated  by  provincial  laws. 


the  Code 
character 


with  modifi- 
of  the  offences 


Under  subsection  (1)  the  officer  in  charge  is  commanded 
to  bring  the  defendant  in  front  of  a  justice  within  twenty- 
four  hours  of  arrest.  The  justice  shall  release  the  defendant 
unless  the  prosecutor  can  show  cause  why  a  detention  is  jus¬ 
tified  to  ensure  his  appearance  in  court.  Alternatively, 
the  prosecutor  may  show  cause  why  the  defendant  should  be 
released  but  only  on  conditions  pursuant  to  s.  134(2). 

Under  subsection  (1) ,  the  evidentiary'  burden  upon  the  prose¬ 
cutor  at  this  early  stage  is  of  the  low'est  standard,  namely, 
the  balance  of  probability.  R.  v.  Julian  (1972)  ,  20  C.R.N.S. 
227  (N.S.S.C.) 


Under  s.  134 
for  sureties  or  ca 
of  an  offence  puni 


more,  or  to  a 

situ 

a  resident  of 

On  ta 

(b)  and  (c)  of 

sub 

oroceedinc  has 

bee 

under  Part  III 

• 

(2) ,  the  ability  to  impose  a  requirement 
sh  bond  is  strictly  limited  to  cases  either 
s.hable  by  imprisonment  for  12  months  or 
ation  where  the  defendant  is  not  ordinarily 
rio.  The  amounts  are  lim.ited  under  parts 
section  (2),  depending  upon  whether  the 
n  commenced  by  certificate  or  information 


Under  subsection  (5), 
ment  of  his  reasons  in  the 
custody  or  release  on  condi 


the  justice 
case  of  any 
tions . 


mrust  reoord  a  State- 
dec  is  io.n  for  either 
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Under  subsection  (6) ,  informal  evidence  may  be  received 

by  the  justice,  if  he  considers  it  "credible  or  trustworthy 

in  the  circumstances  of  the  case".  The  Ontario  High  Court 

has  declared  that:  Credible  and  trustworthy  evidence 

includes  evidence  ordinarily  inad¬ 
missible  at  trial  as  long  as  the  other 
party  has  fair  opportunity  to  correct 
or  contradict  it.  Re  Powers  and  The  Queen 
(1972),  9  C.C.C.  (2d)  588;  20  C.R.N.S.  23“ 


If 

abandon 

justice 


the  defendant  contradicts,  the  prosecutor  must  either 
his  position  or  adduce  real  evidence  so  that  the 
may  weigh  the  "evidence". 


135. — (1)  \^’he^e  a  defendant  is  not  released  from  custodv 
under  section  133  or  134,  he  shall  be  brought  before  the 
rourt  forthNeith  and,  in  any  event,  within  eight  da\’s. 


Expediting 
tna:  of 
person  In 
cuKiod}- 


(2i  The  justice  presiding  upon  an\-  appearance  of  the 
defendant  in  court  may,  upon  the  application  of  the  defend¬ 
ant  or  prosecutor,  review  any  order  made  under  section 
134  and  make  such  further  or  other  order  under  section  134 
a-  to  him  seems  appropriate  in  the  circumstances. 


F  urther 
orders 


Subsection  (1) 
oro\'incial  offences 
of  any  substantial 
Crown  must  bring  hi 
however,  does  not  h 


stresses  the  view  that  the  gravity  of 
is  not  consistent  with  pre-trial  detention 
length.  Once  a  person  is  detained,  the 
m>  to  court  within  8  days.  The  trial, 
ave  to  be  comjnenced  or  concluded  within  8  d 


ays . 


Subsection  (2)  is  derived  from  section  457.8(2), 
altering  it  in  favour  of  a  broader  power  to  modify.  At  any 
tim.e  when  a  defendant  who  is  in  custody  aopears  before  a 
Provincial  Offences  Court,  the  justice  presiding  m.ay  review 
any  order  made  under  s.  134  for  custody,  conditions  and/or 
surety . 
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A  defendini  or  the  prosecutor  may  appeal  from  an  App^a, 
order  or  refusal  to  make  an  order  under  section  134  or  135 
and  the  appeal  shall  be  to  the  county  or  district  court  of  the 
county  or  district  in  v,'hich  the  adjudication  was  made  and 
-hall  i>c  conducted  in  accordance  with  the  rules  made  under 
section  123. 

Section  136  replaces  the  bail  review  proceedings  of  the 
Criminal  Code  with  an  appeal.  In  all  cases,  there  is  a 
right  of  appeal  by  either  the  prosecutor  or  the  defendant  to 
the  County  Court,  and  an  order  for  forfeiture  under  a  recog¬ 
nizance  may  only  be  made  in  the  County  Court. 

137.  —  (!'  A  person  who  is  released  upon  deposit  under 
^ubsection  3  of  section  133  or  clause  c  of  subsection  2  of  for 

.  -  ,  ■  ■  ,  1  ,  /  1  ■  •.pp«Ar»nce 

srction  134  may  appMOint  the  clerk  of  the  court  to  act  as  his 
agt-nt,  in  the  event  that  he  does  not  appear  to  answer  to  the 
charge,  for  the  purpose  of  entering  a  plea  of  guilty  on  his' 
behalf  and  authorizing  the  clerk  to  apply  the  amount  so 
deposited  toward  payment  of  the  fine  and  costs  imposed  b\’ 
the  court  upon  the  conviction,  and  the  clerk  shall  act  as 
agent  under  this  subsection  without  fee. 

(2 1  .An  officer  in  charge  or  justice  who  take-  a  recognizance,  f^cou^-' 
mione\'  or  security  under  section  133  or  134  shall  make  a 
return  thereof  to  the  court  where  the  defendant  is  required  to 
apj'>car 

(3i  The  clerk  of  the  court  ‘^hall,  upon  thc'  conclusion  of  Returns 
proceeding',  make  a  financial  return  to  e\'er\  person  who  eureoes 
depo-iied  mone\  nr  ‘-ecurity  under  a  recognizance  and 
return  the  surplu',  if  an\' 


This  section  is  derived  from  section  18  of  The  Summarv’ 

- 

Convictions  Act.  It  is  intended  to  make  the  law’s  of  Ontario 
apply  effectively  to  non-residents  without  unduly  incon*’ 
veniencing  them,  by  permitting  the  clerk  of  the  court  to  act 
as  agent  for  the  purpose  of  entering  a  plea  of  guilty. 
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Recocnizances 


RecoE-nliADce 
bind' 
Independ¬ 
ently  of 
other 
charges 


Liability  of 
principal 


Llafcillly 

where 

sureties 


18S.— i'll  The  recognizance  of  a  person  lo  appear  in  a 
pruretding  binri^  the  person  and  his  sureties  in  respect  of  all 
app)earances  required  in  the  proceeding  at  times  and  places 
to  which  the  proceeding  is  adjourned. 

(21  A  recognizance  is  binding  in  respect  of  appearances 
for  the  ofi'ence  to  which  it  relates  and  is  not  vacated  upon 
the  arrest,  discharge  or  conviction  of  the  defendant  upon 
another  charge. 

(3)  The  principal  to  a  recognizance  is  bound  for  the  amount 
of  the  recognizance  due  upon  forfeiture. 

(41  The  principal  and  each  surety  to  a  recognizance  are 
bound,  jointly  and  severally,  for  the  amount  of  the  recog¬ 
nizance  due  upon  forfeiture  for  non-appearance. 


This  section  is  derived  from  sections  697  and  698  of 
the  Crim.inal  Code.  Sureties  are  bound  only  with  respect  to 
appearances  of  the  defendant  in  court,  not  to  all  conditions 
of  the  recognizance. 


Aprlica'.'.on 
l>y  surely 
t  o  be 
relieved 


139. — (1)  A  suret\'  to  a  recognizance  may,  by  application 
in  writing  to  the  court  at  which  the  defendant  is  required  to 
appear,  apply  to  be  relieved  of  his  obligation  under  the 
recognizance  and  the  court  shall  thereupon  issue  a  war: ant 
for  the  arrest  of  the  defendant. 


C'ritftcaic'  (2)  When  a  police  officer  arrests  the  defendant  under  a 
.irreriL  warrant  issued  under  subjection  1,  he  shall  bring  the  delim- 

dant  before  a  justice  under  section  134  and  certify  the  arrest 
1)\'  certificate  in  the  prejcnbed  form  and  deliver  the  certificate 
to  llic  COUl  i. 


V.ii  .It  iTii.’  of 
I  I'l  okt. i-.A  noe 


(3l  Till  reeeipt  of  the  certifirale  by  the  court  under  -ub- 
sectKin  2  vacates  the  rerogni/anee  and  discharge^-  the  Miielies 


This  section  is  derived  from  section  700  of  the  Code . 
The  phrase  "shall  bring  the  defendant  before  a  justice  under 
S.134"  requires  the  police  officer  to  bring  the  defendant 
before  a  justice  of  the  peace  in  order  to  be  dealt  with  by 
the  court.  The  officer  will  certify  the  arrest  by  filling 
in  the  prescribed  form  and  delivering  it  to  the  court. 
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Code 


Ueliverv  o  ‘  140.  A  to  a  recognizanct  may  di>rhargt'  hi^  obliga- 

hv'surp'.’y  lioD  Under  the  recognizance  by  delivering  the  defendant  into 
the  cuftod\-  of  the  court  at  which  he  is  required  to  appear 
at  an\’  time  while  it  is  sitting  at  or  before  the  trial  of  the 
defendant. 


This  section  is  derived  from  s.  701  of  the  Code. 


c<rtificAie  !41. — (1)  Vhere  a  person  who  is  bound  by  recogiiizanrc 

default  does  not  comply  with  a  condition  of  the  recognizance,  a 
justice  having  knowledge  of  the  facts  shall  endorse  on  the 
recognizance  a  certificate  in  the  prescribed  form*  setting  out, 

((31  the  nature  of  the  default, 

(M  the  reason  for  the  default,  if  it  is  known  ; 

(cl  whether  the  ends  of  justice  have  been  defeated  or 
dela\-ed  h\-  reason  of  the  default ;  and 


id,  the  names  and  addre-'es  of  the  principal  and  suretic' 

Ceruficaie  (2)  A  certificate  that  has  been  endorsed  on  a  recognizance 
under  sub^^ection  I  is  eN’idcnce  of  the  default  to  which  u 
relat  e' 

i3i  The  clerk  of  the  court  shall  transmit  the  endorsed  Aripiicauon 

f  I-  r 

recocnizance  to  the  clerk  of  the  county  or  district  court  of  (o'-ft;’,ur( 
tlie  sarnie  county  or  district  and.  upon  ns  receipt'  the  endor'^ed 
recognizance  constitutes  an  application  for  the  forfeiture  of  the 
recognizance 


'4'  A  iudse  of  the  count\-  or  district  court  shall  fix  a  time  Nonet  of 
and  place  for  the  hearing  of  the  application  by  the  count\- 
or  district  court  and  the  clerk  of  the  count}-  or  district  court 
shall,  not  less  than  ten  da}-s  before  the  time  fixed  for  the 
hearing,  deliver  notice  to  the  prosecutor  and  to  each  principal 
and,  where  the  application  is  for  forfeiture  for  non-appearance, 
each  surety  named  in  the  recognizance,  of  the  time  and  place 
fixed  for  the  hearing  and  requiring  each  principal  and  suretv 
to  show  cause  why  the  recognizance  should  not  be  forfeited. 

'5  Thr  count}-  or  district  court  ma}-.  after  giving  the 
parties  an  opportunit}-  to  be  heard,  in  its  discretion  grant  or 
refu:-c  the  application  and  make  an}-  order  in  respect  of  the 
forfeiture  of  the  recognizance  that  the  court  considers  proper. 


This  section  is  (derived  from  sections  704  and  705  of  the 
Subsection  (6),  dealing  with  collection,  has  been  om.itted. 
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Search  Warrants 


The  poorest  man  in  his  cottage  bid  defiance 
to  all  the  forces  of  the  Crown.  It  may  be 
frail  -  its  roof  may  shake  -  the  winds  miay 
blow  through  it  -  the  storm  may  enter  ~ 
but  the  King  of  England  cannot  enter,  all 
his  forces  dare  not  cross  the  threshold  of 
the  ruined  tenement. 

William  Pitt 

First  Earl  of  Chatham 


Introduct ion 


The  principle  of  the  sanctity  of  a  person’s  dwelling  was 
firmly  established  in  the  English  law  as  early  as  1604, 
when  it  was  stated  "the  house  of  everyone  is  to  him  as  his 
castle  and  fortress."  This  principle  is  also  firmJy  es¬ 
tablished  in  Canadian  law.  Thus,  unless  there  is  express 
authority  to  justify  the  search,  a  police  officer  or  any  other 
person  has  no  right  to  enter  the  prem.ises  of  a  citizen  with¬ 
out  the  owner's  clear  consent. 

The  ancient  and  general  principle  governing  the  use  of 
the  search  warrant  process  was  reaffirmed  by  the  British 

Columh‘ia  Supremie  Court  in  the  following  terms:  Re  Black  and  R. 

(1973),  13  C.C.C.(2d)  446,  at  448  (per  Berger,  J.): 

It  should  never  be  forgotten  that  a  search 
warrant  is  an  extraordinary  remedy.  It 
authorizes  the  invasion  of  a  citizen's  home, 
or  his  business,  it  countenances  the  in¬ 
fringement  of  his  privacy.  If  such  a  rem¬ 
edy  is  sought  by  the  Crown  from  a  judicial 
officer  (and  a  Justice  of  the  Peace  acting 
under  s.  443  of  the  Crimiinal  Code  is  a  judi¬ 
cial  officer) ,  the  requirements  of  the 
law  miust  be  observed.  It  is  fundamental 
that  any  search  warrant  must  on  its  face 
show  by  whose  authority  it  has  been  issued. 

The  general  power  to  issue  a  search  warrant,  to  de¬ 
tain  the  seized  thing,  and  to  examine  and  seize  documents 
where  privilege  is  claimed,  is  found  in  sections  142  to  144 
of  The  Provincial  Offences  Act;  its  predecessor  sections 
are  section  16  of  The  Summary  Convictions  Act  and  sections 
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4-43  to  446  of  the  Criminal  Code. 


Issue  of  a  Search  Warrant 

142. --(1)  Where*  a  justice  is  satisfied  bv  information 
upon  oath  ihr.t  there  is  reasonable  ground  to  believe  that 
there  is  in  any  building,  rereptaclc  or  place, 

(а)  anything  upon  or  in  respect  of  which  an  offence 
has  been  or  is  suspected  to  have  been  committed;  or 

(б)  anything  that  there  is  reasonable  ground  to  believe 
will  afford  evidence  as  to  the  commission  of  an 
offence, 

he  m^y  at  any  time  issue  a  warrant  in  the  prescribed  form 
under  his  hand  authorizing  a  police  officer  or  person  named 
therein  to  search  such  building,  receptacle  or  place  for  an\- 
such  thing,  and  to  seize  and  carry  it  before  the  justice  issuing 
the  warrant  or  another  justice  in  the  county  or  district  in 
which  the  pro\-incia;  ofi'ences  court  ha\-ing  jurisdiction  in 
respect  of  the  offence  is  situated  to  be  dealt  with  b\-  him 
according  to  law. 

(2)  E\-ery  search  warrant  shall  name  a  date  upon  which 
It  expires,  which  date  shall  be  not  later  than  fifteen  days 
after  its  issue. 

(3;  Every  >earch  warrant  shall  be  executed  betv-een 
6  a.m*.  and  9  p.m.  standard  time,  unless  the  justice  b\-  the 
warrant  otherwise  authorizes 

Section  142(1)  permits  a  justice  to  issue  a  search  wa; 
rant.  It  must  be  emphasized  that  a  search  warrant  author¬ 
izes  acts  which  otherwise  would  be  strictly  illegal;  thus 
the  justice  miust  miake  sure  that  the  facts  alleged  in  the 
informiation  are  sufficient  to  justify  him  in  exercising 
his  discretion  to  issue  the  recuested  search  warrant. 


Expiratlor. 


V''r. t-r.  to  b? 
exfc'.'.ted 


"Where  a  justice  is  satisfied..."  The  applicant  for  th 
warrant  must  satisfy  the  justice  that  there  are  reasonable 


grounds  to  believe  that  the  article  in  question  will  afford 
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evidence  relevant  to  the  issue  and  with  respect  to  the  al¬ 
leged  offence.  The  matters  which  the  police  must  demonstrate 

to  the  justice  have  been  stated  as  follows:  Re  Worrall ,  fl9 6 5_ 

2  C.C.C.  1  (Ont.  C.A.). 

In  issuing  a  search  warrant,  it  is 
the  duty  of  the  Justice  of  the  Peace 
to  decide  whether  the  articles  in 
question  should  be  seized  or  not. 

He  must  determine  whether  there  are 
reasonable  grounds  to  believe  that 
the  articles  in  question  will  afford 
evidence  with  respect  to  the  offence 
alleged.  This  means  that  the  justice 
must  consider  whether  the  production 
of  the  articles  will  afford  evidence 
which  would  be  relevant  to  the  issue, 
and  would  be  properly  tendered  as 
evidence  in  a  prosecution  in  which 
the  alleged  fraud  is  in  issue. 


"By  information  upon  oath"  is  a  common  phrasing  pro¬ 
viding  that  there  be  judicial  approval  of  a  sworn  statement 
by  an  inform, ant  before  the  issue  of  the  warrant.  The  fact  tha 
the  statement  is  sworn  does  not  invest  it  with  automatic 
judicial  approval,  however. 


"Issue  a  warrant  in  the  prescribed  form. " 

The  form  for  the  warrant  is  prescribed  by  the  rules  of 
the  Provincial  Offences  Court. 


"Authorizing  a  police  officer  or  person  named  there." 
This  permits  the  justice  to  empower  a  person  other  chan  a 
police  officer  to  enter  on  private  prem.ises.  This  pro¬ 
vision  follows  the  Code  ,  section  443.  Frequently,  the 
police  or  the  Crown  desire  that  the  search  be  conducted 


with  the  assistance  of  an  expert,  for  example,  a  chartered 
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accoiintant.  This  wording  authorizes  such  a  person,  where 
specifically  named  in  the  warrant,  to  be  protected  from  being 
a  trespasser.  A  Provincial  Offences  Officer  who  is  not  a 
police  officer  can  also  be  authorized  to  search.  A  problem 
which  occasionally  arises  is  whether  "...police  officer  or 
person  named...”  is  to  be  read  disjunctively.  The  spirit 
of  the  section  does  not  support  such  a  reading.  The  presence 
of  expert  assistance  to  the  police  provides  for  a  more 
expeditious  search.  In  this  regard  see  generally  Re  Worrall, 
^965j  2  C.C.C.  1  (Ont.  C.A.)  at  13  (Roach,  J .A.,  dissenting) 
and  Re  Purdy  (1972),  8  C.C.C.  (2d)  52  (N.B.C.A.)  per 
Limerick,  J.A.  at  60.  In  both  these  cases  the  civilian 
involved  who  accompanied  the  police  on  Code  searches  was 
not  specifically  named  in  the  warrant  and  was  therefore  a 
trespasser . 
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Information  for  Search  Warrant 


(a)  The  information  must  be  upon  oath. 

(b)  It  must  disclose  the  grounds  of  the  informant’s  belief. 

(c)  It  must  describe  the  offence  with  sufficient  particularity 
to  identify  the  transaction  referred  to. 

(d)  It  must  state  that  an  offence  has  been  comm.itted  or  if 
the  offence  is  suspected  to  have  been  committed  the 
grounds  for  suspicion  should  be  stated. 

(e)  It  m.ust  describe  sufficiently  the  objects  to  be  seized. 

A  Magistrate,  in  issuing  a  search  warrant  must 
act  judicially.  The  offence  must  be  described  . 
in  the  information  with  sufficient  particularity 
to  identify  the  transaction  referred  to  so  as  to 
enable  the  Magistrate  to  judicially  exercise 
the  discretion  conferred  upon  him.. 

Section  510  governs  in  considering  the  suffici¬ 
ency  of  an  inform.ation  for  a  search  warrant. 

R.  V.  READ,  EX  PARTE  BIRD  CONSTRUCTION  CO.  LTD. 

54  W .  W .  R .  9  3,  2  C.C.C.  137  (Alta.) 

Ari  inform.ation  for  a  search  warrant  which  is 
based  solely  on  information  given  the  informiant 
by  an  agent  of  the  Attorney  General  but  does  not 
state  the  nature  and  extent  of  such  agent's 
investigations  nor  disclose  his  name,  is  not 
sufficient  material  upon  which  to  issue  a  war¬ 
rant,  and  a  warrant  so  issued  w^ill  be  quashed. 

IMPERIAL  TOBACCO  SALES  CO.  v.  A.G.  ALT.A.  et  al., 

[1 9 7 IJ  1  W.W.R.  401,  76  C.C.C.  84  (Alta.  C.A.) 


The  search  warrant  was  quashed  because  the  in¬ 
formation  was  vague.  The  description  of  the 
effects  which  were  the  object  of  the  search 
were  vague  and  generalized.  The  inform.ation 
did  not  mention  either  for  whomi,  against  whom., 
or  on  w'hat  or  in  relation  to  what  the  alleged 
crimes  of  theft,  fraud  and  false  pretences 
could  have  been  committed. 

REGENCY  REALTIES  INC.  v.  LORANGER  (1962) ,36  C.R. 

-  291  (  Que.  ) 
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In  the  information,  the  informant  must  not 
merely  state  that  he  believes  and  suspects, 
but  he  must  set  out  the  grounds  of  his  be¬ 
lief,  upon  which  the  magistrate  exercises 
a  judicial  discretion. 

REX  V.  MOORE,  [l92^  1  W.W.R.  629  ;  37  C.C.C. 

72  (Alta.  C.A.) 


A  search  warrant  will  be  quashed  if  the  in¬ 
formation  fails  to  allege  facts  and  cir¬ 
cumstances  showing  the  causes  of  suspicion, 
or  if  it  fails  to  allege  any  criminal  of¬ 
fence  . 

REX  V.  FRAIN  (1915),  24  C.C.C.  389;  32  V:.L.R. 
3  c  ~  i  S  a  s  k  .  ) 


The  information  must  set  out  the  "causes  of 
suspicion .  " 

THE  KING  V.  KEKR  (1906),  11  C.C.C.  52  (Ont.) 


A  Statement  that  the  inform^ation  is  laid  on 
the  instructions  of  the  Crov/n  counsel  is 
obviously  not  a  disclosure  of  grounds  of 
belief,  and  is  insufficient  to  give  the 
justice  jurisdiction  to  issue  a  search 
warrant . 

POLIQUIN  V.  DECARIE  (1927),  29  Que .  P.R.  407; 
33  R.  de  Jur.  367. 


The  Search  Warrant  Itself 


The  ingredients  of  a  search  warrant  are: 


(a)  There  should  be  some  documentary  authorization  to 
search;  there  are  no  oral  search  warrants. 

(b)  There  must  be  some  statute  law  covering  the  search 
warrant . 


(c)  It  must  be  issued  by  a  designated  court 
Justice  of  the  Peace,  Magistrate  or  Judge  as  set 
statute'.-  That  official  must  indicate  the  nature 
fice  under  his  signature  on  the  warrant.  See  Re 


official  - 
out  in  the 
of  his  of- 
Black  and  R. 


(1973)  ,  13  C.C.C.  (2d)  446  . 
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(d)  Justice  of  the  Peace  must  satisfy  himself  of  the 
reasonable  grounds . 

(e)  The  search  warrant  must  allege  an  offence. 

(f)  It  must  accurately  describe  the  premises  to  be 
searched  and  should  authorize  an  entry. 

(g)  It  must  not  be  vague  or  use  broad  phrases. 

(h)  The  objects  sought  must  be  relevant  to  the  charge 
and  accurately  described. 

(i)  Under  s.  142(2)  the  search  warrant  has  a  fifteen-day 
limit.  The  Justice  should  write  in  the  lim.it,  which  may  be 
less  than  fifteen  days. 

These  essentials  exist  in  all  manner  of  search  warrants 
whether  issued  pursuant  to  federal  or  provincial  statutes. 


A  search  warrant  was  quashed  on  the  basis 
that  there  were  insufficient  grounds  for  it. 
The  Court  reviewed  the  judicial  decision  of 
the  Justice  of  the  Peace.  Relying  on  the 
SHUMIATCKER  case  (1960),  129  C.C.C.  267, 
the  court  also  held  that  the  warrant  was 
objectionable  because  it  used  very  broad 
phrases,  authorizing  a  search  in  a  law-  of¬ 
fice  for  "other  material  of  every  nature 
relating  to  the  operation."  The  broad 
phrases  must  be  applied  ejusdemi  generis  and 
not  at  large. 

REGINA  v.  COLVIN,  EX  PARTE  MERRICK  et  al-, 
(1970J  3  O.R.  612;  (1970)  ,  1  C.C.C.  (2d)  8 


Search  warrants  were  quashed  because  the 
Magistrate  failed  to  act  judicially  in 
granting  the  warrants,  and  also  because 
the  description  of  the  documents  contained 
in  the  warrants  was  insufficient  to  enable 
those  executing  them  to  know  what  documents 
to  seize.  Those  making  the  search,  which 
took  place  in  a  law  office,  were  examining 
files  that  had  no  relation  to  the  charges 
set  out  in  the  warrants. 

SHUMIATCKER  v.  A.G.  of  SASK.  &  SALTERIO,  J.P. 
(1960),  129  C.C.C."  267  ;  34  C.R.  152(Sask.) 
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A  search  warrant  was  quashed  on  the  ground 
that  it  did  not  contain  sufficient  des¬ 
cription  of  the  thing  to  be  searched  for 
and  seized  and  carried  before  the  Justice 
issuing  the  warrant. 

IMPERIAL  TOBACCO  SALES  CO.  V.  A.G.  ALTA  et  al 
(1941),  76  C.C.C.  267  ;  34  C.R.  152  (Sask.“) 


A  search  warrant  was  quashed  because  it  did 
not  set  forth  the  offence  in  respect  to  which 
the  search  was  made.  The  offence  was  not 
stated  nor  referred  to  in  any  respect.  The 
court  also  added  that  a  more  accurate  or 
specific  description  of  the  things  to  be 
searched  for  should  have  been  set  forth  in 
the  warrants. 

REX  V.  SOLLOKAY  MILLS  &  CO.,  flSSO]  3  D.L.R.  293; 
53  C.C.C.  261  (Alta.  C.A.) 


A  search  warrant  is  invalid  if  it  does  not 
describe  the  things  to  be  searched  for,  and 
the  offence  in  respect  of  which  the  search 
is  made. 


REX  V.  LA  VESTJE  (1916),  30  C.C.C.  190;  42 
D.L.R.  120  (h'.E.C.A.) 


A  search  warrant  is  invalid  if  it  does  not  al¬ 
lege  a  criminal  offence. 

REX  V.  FRAIN  (1915),  24  C.C.C.  389;  32  W.L.R.  38 


The  premuses  to  be  searched  must  be  described 
in  the  warrant,  not  by  metes  and  bounds,  but 
by  a  direction  to  search  the  dwelling  house 
of  a  named  person  in  a  certain  township. 

SLEETK  V.  HURLBERT  (1896),  25  S.C.R.  620;  3 
C.C.C.  197 


A  search  warrant  was  held  to  be  valid  in  that 
it  was  sufficiently  definite  as  to  the  place 
to  be  searched  and  the  persons  directed  to 
malie  it.  A  search  of  the  refreshment  booth 
was  valid  under  a  warrant  directing  a  search 
of  the  premises  of  an  exhibition  association. 


REGINA  V.  MC GARRY  (1893),  24  O.R.  52  (C.A.) 
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A  search  warrant  will  be  quashed  if  the 
description  of  the  offence  is  not  suffici¬ 
ently  clear  to  enable  the  person  whose 
premises  are  being  searched  to  know  the 
exact  object  of  the  search,  and  if  it  does 
not  adequately  describe  the  documents, 
and  leaves  to  the  discretion  of  the  po¬ 
lice  what  documents  should  be  seized. 

RE  UNITED  DISTILLERS  LTD. (1946),  88  C.C.C. 
33¥1  TsTT  3  D.L.R.  900  (B.C.) 


A  search  warrant  was  quashed  because  it 
contained  no  allegation  that  an  offence 
had  been  committed  other  than  to  describe 
it  as  a  violation  of  sections  269,  323, 
309,  and  311  of  the  Code  without  furtner 
details . 

REGENCY  REALTIES  INC.  v.  LOR.ANGER  (196  2)  , 
36  C.R.  291  (Que.) 


The  doctrine  of  severability  was  applied 
to  the  search  warrant  issued  in  this  case. 

The  part  of  the  w-arrant  dealing  with  ob¬ 
scene  books  was  held  valid,  while  the 
second  part  of  the  warrant  dealing  with 
company  records  and  invoices  was  held  in¬ 
valid,  because  it  did  not  sufficiently 
describe  the  things  to  be  searched  for, 
and  left  t.he  peace  officers  a  wide  open 
discretion  as  to  what  books  and  invoices 
they  were  to  seize  and  without  regard  to 
whether  they  related  in  any  way  to  the  of¬ 
fence  . 

RE  REGINA  AND  JOHNSON  £  FRANKLIN  WHOLESALE 
DISTRIBUTORS  LTD.  (1971)  ,  3  C.C.C.  (2d)  484 

(B.C.C.A. ) 

See  also  Re  P.S.I.  Mind  Development  Institute 
Ltd.  et  a.  and  The  Queen  (19  77)  ,  37  C.C.C. 

(2d)  263  (Ont.  H.C.) 


A  search  warrant  ought  not  to  be  used  to  en¬ 
able  those  executing  it  to  go  on  a  "fishing 
expedition"  and  to  allow  them,  freedom  to 
seize  everything  which  they  thought  "was  good 
for  the  case."  Objects  seized  must  be  rele¬ 
vant  to  the  charge. 
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REGINA  V.  FAUTEUX,  EX  PARTE  MORGENTALER 
(1971),  3  C.C.C.  (2d)  187  (Que.) 


Execution  of  Search  Warrant 


Where  a  constable  has  searched  premises, 
it  will  be  presumed  that  he  acted  under 
a  proper  warrant,  in  the  absence  of 
evidence  to  the  contrary. 

REX  V.  MARTIN,  [l9  3o|  52  C.C.C.  367  (Sask.) 


On  the  execution  of  a  search  warrant, 
the  first  requirem.ent  is  that  the  police 
officer  have  the  warrant  in  his  posses¬ 
sion  at  the  time  of  the  search.  When 
the  place  to  be  searched  is  a  dwelling 
house,  there  must  be  a  demand  to  open. 
Only  after  that  request  is  made  is  he 
entitled  to  break  open  the  doors.  Where 
the  place  to  be  searched  is  not  a 
dwelling  house,  then  the  officer  need 
not  first  demand  an  entrance  or  signify 
the  cause  of  his  coming,  but  he  must 
have  the  search  warrant  with  him,  in 
order  to  exhibit  it  for  inspection. 

WAK  KIE  V.  CUDDY  (1914),  7  W.W.R.  797; 

23  C.C.C.  363  (Alta. ) 


Section  142(2)  provides  for  a  15-day  life  span  to  an 
issued  warrant.  This  lim.it  is  the  maximi’um. ,  and  is  not  auto¬ 
matic. 


Section  142(3)  is  worded  differently  from,  the  former 
section  16(2)  of  The  Summ.ary  Conviction  Act.  The  reference 
to  sunrise  and  sunset  has  been  changed  to  provide  more  cer¬ 
tainty  and  precision  by  referring  to  specific  tim.es. 


Section  143 


143. — (1;  Where  any  thing  i;  seized  and  brought  before  a 
justice,  he  shall  by  order, 

(fl)  detain  it  or  direct  it  to  be  detained  in  the  care  of  a 
p)erson  named  in  the  order;  or 
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{b)  direct  it  to  be  returned. 


detention  for  a  s 
order'  ,  or 


{b}  proceeding!  are  instituted  i 

may  be  requir  ed 


n  which  thr  thing  detained 


{3 j  Upon  the  application  of  the  defendant,  prosecutor  or 
person  having  an  interest  in  a  thing  detained  under  sub-sec¬ 
tion  1.  a  justice  may  make  an  order  for  the  examina'i  ;  r, 
testing  inspection  or  reproduction  of  any  thing  detained 
upon  such  conditions  as  are  reasonably  necessary-  and  directed 
in  the  order 

(4  Upon  the  application  of  a  person  having  an  interr^t 
in  a  thing  detained  under  subsection  I.  and  upon  notice  to  the 


defendant,  the  p>erson  from  whom  the  thing  was  seized,  the 
person  to  whom  the  search  warrant  was  issued  and  an}  other 
person  who  has  an  apparent  interest  in  the  thing  detained, 
a  justice  may  make  an  order  for  the  release  of  any  thing 
detained  to  the  person  from  whom  the  thing  was  seized  where 
it  appears  that  the  thing  detained  is  no  longer  necessar}’  for 
the  purpose  of  an  investigation  or  proceeding 

(5)  Where  an  ordei'  or  refusal  to  make  an  order  under 
subsection  3  or  4  is  m.ade  by  a  justice  of  the  peace,  an 
appeal  lies  therefrem.  in  the  sarnie  m.anner  as  an  appeal  from 
a  conviction  in  a  proceeding  commienced  b}'  means  of  a 
certif.cate 
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Subsections  1  and  2  are  derived  from  section  446  of 
the  Code,  However,  The  Provincial  Offences  Act  gives  the. 
justice  a  broader  power  to  direct  the  return  of  things 
brought  before  him  immediately  after  their  seizure.  This 
is  contrary  to  the  case  law  view  of  Code  section  446  (1)  , 
which  interprets  the  justice's  fxmction  regarding  return 
as  an  administrative  act.  Refer  to  Re  Atkinson  and  The 
Queen  (1978),  41  C.C.C.  (3d)  435  (N.B.C.A.)  at  439. 

Section  14  3(2)  permiits  the  authorities  to  apply  for  an 
extension  of  the  detention  period  prior  to  the  expiry  of 
the  three-r.cnth  period  following  the  seizure  where  a  charge 
has  not  been  laid  but  an  investigation  continues.  The  ap¬ 
plicant  must  satisfy  the  justice  that,  having  regard  to  the 
nature  of  the  investigation,  a  further  detention  is  warranted 
The  justice  is  again  acting  judicially;  it  is  therefore  sub¬ 
mitted  that  in  exercising  the  discretion,  evidence  of  the 
necessity  for  the  extension  of  time  should  be  placed  before 
him  by  the  Provincial  Offences  Officer.  Since  s.  76  pres¬ 
cribes  a  six-month  limitation  period  on  the  initiation  of 
proceedings,  unless  differently  prescribed  in  a  separate 
statute,  the  need  for  more  than  one  extension  should  be  negli 
gible . 

Section  143(3)  gives  the  defendant,  the  prosecutor,  and 
perso.ns  having  an  interest  in  those  things  the  right  to  apply 
in  the  interest  of  disclosure,  to  inspect,  copy  or  have  his 
ow’n  examinations  and  tests  performed  on  an  item  which  has 
been  seized. 

» ^ 

Section  143(4)  allows  any  person  having  an  interest' in 
things  which  have  been  detained  to  secure  the  release  of 
anything  no  longer  required  in  an  investigation.  An  example 
of  an  interested  party  is  a  neighbour  who  loaned  an  item  to 
a  defendant. 
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Section  143(5)  provides  a  relatively  quick  and  inexpen¬ 
sive  appeal  from  orders  and  refusals  to  make  orders  under  sub 
sections  3  and  4. 


144. — (1)  Where  under  a  search  warrant  a  p>erson  is  about 
to  examine  or  seize  a  document  that  is  in  the  possession  of 
a  lawyer  and  a  solicitor-client  privilege  is  claimed  on  behalf 
of  a  named  client  in  respect  of  the  document,  the  p>erson 
shall,  without  examining  or  making  copies  of  the  document. 

(fl)  seize  the  document  and  place  it,  together  with  an}- 
other  document  seized  in  respect  of  which  the  same 
claim  is  mafe  :r.  C'ehai:  c:  the  same  client,  in  a 

'  package  arc  sea!  and  identity  the  package;  and 

(b]  place  the  package  in  the  custod)’  of  the  clerk  of 
the  court  in  the  jurisdiction  of  which  the  seizure 
was  made  or,  with  the  consent  of  the  joerson  and 
the  client,  in  the  custody  of  another  pierson 

(2''  No  person  shall  examiine  or  seize  a  document  that  is 
in  the  possession  of  a  lawyer  without  giving  himi  a  reason¬ 
able  opportunity  to  claim  the  privilege  under  subsection  1. 

(3)  A  judge  ma}',  upon  the  ex  parle  application  of  the 
lawyer,  by  order  authorize  the  lawyer  to  examine  or  make 
a  copy  of  the  document  in  the  presence  of  its  custodian  or 
the  judge,  and  the  order  shall  contain  such  provisions  as  are 
necessary  to  ensure  that  the  document  is  repackaged  and 
resealed  without  alteration  or  damage. 

(4)  Where  a  document  has  been  seized  and  placed  in 
custody  under  subsection  1,  the  client  by  or  on  whose  behalf 
the  claim  of  solicitor-client  privilege  is  made  may  apply  to 
a  judge  for  an  order  sustaining  the  privilege  and  for  the 
return  of  the  document. 

(5)  An  application  under  subsection  4  shall  be  by  notice  ^ 
of  motion  returnable  not  later  than  thirty  day?  after  the 
date  on  which  the  document  was  placed  in  custody. 
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(6)  The  person  who  seized  the  document  and  the  Attorney 
General  are  parties  to  an  application  under  subsection  4  and  _ 
entitled  to  at  least  three  days  notice  thereof. 

(7)  An  application  under  subsection  4  shall  be  heard  in 
private,  and,  for  the  purposes  of  the  hearing,  the  judge  may 
examine  the  document  and,  if  he  does  so,  shall  cause  it  to  be 
resealed. 

(8  The  judge  may.  by  order, 

(a)  declare  that  the  solicitor-client  privilege  exists  or 
does  not  exist  in  respect  of  the  document ; 

[b]  direct  that  the  document  be  delivered  up  to  the 
appropriate  person 

(9  Where  it  appears  to  a  judg-r  upon  the  application  of 
the  Attorney  General  or  person  who  seized  the  document 
that  no  aprlication  has  been  made  under  subjection  4  withiit 
the  tune  limit  pre-'Cr:neu  u'.'  suc.'e;;...n  5,  the  juuce  r-hali 
order  that  the  document  be  delivered  tC'  the  applicant. 


Section  144(1)  applies  when  solicitor-client  privilege 
is  claimed;  it  is  derived  from  section  232  (  3)  of  The  Incom.e 
Tax  Act.  "Solicitor-client  privilege"  is  defined  at  s.  232(1) 
(e)  of  The  Income  Tax  Act  as: 


The  right,  if  any,  that  a  person  has 
in  a  superior  court  in  the  province 
when  the  matter  arises  to  refuse  an 
oral  or  documentary  communication  on 
the  ground  that  the  communication  is 
one  passing  between  him  and  his  lawyer 
in  professional  confidence,  except 
that  for  the  purposes  of  the  section 
an  accounting  record  of  a  lawyer, 
including  any  supporting  voucher  or 
cheque,  shall  be  deemed  not  to  be  such '■ 
a  comiTiunicat ion . 


This  definition  has  been  subject  to  much  judicial  inter¬ 
pretation.  For  example,  in  Re.  B.  X.  Development  Inc,  and 
Nine  Others  and  The  Queen  (1977),  31  C.C.C.  (2d)  14  (B.C.C.A.), 
Bull,  J. A.,  held  that  solicitor-client  privilege  does  not  arise 
from  the  mere  fact  that  the  documents  in  question  were  or  are 
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to  be  seized  from  a  lawyer's  office.  See  also  R.  v.  Wurm^ 
(March  16,  1979)  as  yet  unreported  (Alta.  S.C.).  In  R.  v. 
Colvin,  ex  parte  Merrick  (1970),  1  C.C.C.  (2d)  8  (Ont.  H.C.), 
Osier,  J.,  held  that  the  privilege  does  not  extend  to  corres¬ 
pondence  or  documents  prepared  for  the  purpose  of  assisting 
a  client  to  commit  a  crime,  nor  to  material  stored  with  the 
solicitor  purely  for  the  purpose  of  avoiding  seizure. 

Subsection  (4)  allows  for  an  application  for  an  order 
sustaining  the  privilege  and  for  the  return  of  the  document. 

Subsection  (5)  and  (6)  are  also  derived  from  s.  232  of 
The  Income  Tax  Act  and  provide  procedural  precision  in  relation 
to  notices  and  time  limuts. 

Subsections  (7)  and  (8)  set  up  a  pre-trial  hearing  in 
front  of  a  judge  to  determine  the  privilege  issue.  Subsection 
(7)  provides  for  an  in  camera  hearing.  At  this  hearing,  the 
judge  will  have  the  opportunity  to  see  the  documents.  The 
defence  counsel  will  have  seen  the  dccumients  beforehand  by 
virtue  of  subsection  (3).  Subsection  (8)  gives  the  judge 
discretion  tc  declare  that  the  privilege  either  exists  or 
does  not  exist.  If  he  finds  the  latter,  he  may  direct  that 
the  document  be  returned. 

Under  common  law,  it  is  unclear  whether  the  solicitor- 
client  privilege  is  a  rule  of  evidence  or  a  rule  of  property. 

If  it  were  only  a  rule  of  evidence  as  held  in  R.  v.  Colvin, 
supra,  then  the  police  could  seize  such  documents;  however, 
the  papers  could  not  be  introduced  as  evidence  in  a  trial. 
Subsections  (7)  and  (8)  give  the  solicitor-client  privilege 
stated  in  subsection  (1)  some  authority  as  a  rule  of  property. 

Subsection  (9)  directs  the  judge  to  release  the  docu¬ 
ment  where  no  application  has  been  made  within  the  time  limit 
set  out  in  subsection  (4) . 
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Territorial  Jurisdiction 

The  Provincial  Offences  Act  contains  no  provisions 
similar  to  Code  section  443(2).  This  section  in  the  Code 
provides  for  a  "backing"  procedure  where  the  warrant  is  to 
be  executed  in  a  territorial  division  other  than  that  of  is¬ 
sue.  The  absence  of  such  a  provision  assumes  that  all  justices 
of  the  peace  and  provincial  court  judges  have  jurisdiction 
in  and  for  the  entire  province  of  Ontario.  A  justice  with 
limited  geographical  jurisdiction,  however,  cannot  issue 
a  search  warrant  for  execution  outside  of  his  ow-n  "bailiwick. 


II 


( 


-  62 


IV.  ComiTiencement  of  Proceedings  under  Part  III  of  the  Act 

and  Powers  of  Arriendr.ent 

Introduction 

In  addition  to  the  simplified  procedure  under  Part  I, 
The  Provincial  Offences  Act  provides  for  the  commencement 
of  proceedings  by  the  traditional  method  of  laying  an  in¬ 
formation.  If  Part  III  is  used,  the  person  who  is  charged 
with  an  offence  v’ill  be  given  a  summons,  which  commands  him. 
to  appear  in  the  Provincial  Offences  Court.  There  is  no 
out-of-court  settlement  or  walk-in  plea  of  guilty  under 
Part  III.  In  addition,  the  prosecutor  miay  ask  the  court 
to  im.pose  the  full  range  of  penalties  which  are  perriitted 
by  lav;,  and  is  not  restricted  to  the  m.aximum  fine  of  $300 
under  Part  I. 

Part  III  proceedings  will  usually  be  used  for  offences 
which  are  of  a  more  serious  nature  and  for  w-hich  penalties 
are  greater,  as  well  as  perhaps  in  situations  where  it  is 
essential  to  have  the  defendant  appear  in  court.  Some 
typical  cases  would  be  where  a  serious  injury  or  fatality 
has  resulted  from,  an  act  of  careless  driving,  or  where  the 
defendant's  record  and  previous  behaviour  is  so  bad  that 
the  court  may  wish  to  consider  the  im.pcsiticn  of  serious 
penalties,  or  possibly  probation. 
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Commencement  of  Proceeding  by  Information. 


22.  (I)  In  addition  to  the  procedure  set  out  in  Parts 

and  II  for  commencing  a  proceeding  by  the  filing  of  a  certifi 
cate,  a  proceeding  in  respect  of  an  offence  may  be  com 
menced  by  laying  an  information. 

(2)  Where  a  summons  or  offence  notice  has  been  servec 
under  Part  I,  no  proceeding  shall  be  commenced  unde* 
subsection  1  in  respect  of  the  same  offence  except  with  the 
consent  of  the  Attorney 'General  or  his  agent. 


Subsection  (1)  provides  for  the  commencement  of  the 
more  form.al  procedure.  For  the  purposes  of  any  lim.itation 
period,  the  proceeding  is  commenced  when  the  officer  lays 
the  information.  Refer  to  section  76  of  the  Act  con¬ 
cerning  limitation  periods. 


Subsection  (2)  perm.its  the  prosecutor  to  proceed 
under  Part  III  even  if  a  defendant  has  already  been  given 
an  offence  notice  or  sumjnons  under  Fart  I  of  the  Act.  However, 
since  one  defendant  will  be  subjected  tc  the  pcssihle  im¬ 
position  of  higher  penalties,  after  he  has  been  given  an 
offence  notice  setting  forth  only  the  set  fine,  it  is 
necessary  to  obtain  the  consent  of  the  Attorney  General 
or  his  agent,  a  Crowm  Attorney,  before  proceeding  under 

Part  III.  The  prosecutor  would  probably  wish  to  do  this 

.  * 

only  in  very  unusual  circum.s tances .  An  exam.ple  m.icht  be 
where,  after  an  offence  notice  is  served,  informiaticn  ccmies 
tc  light  that  the  defendant  has  commiitted  the  sam;e  offence 
several  times  before  and  has  never  paid  his  fines.  It 
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would  then  be  appropriate  to  seek  consent  to  proceed  under 
Part  III,  so  that  a  suitable  sentence  could  be  sought 
from  the  court. 

23.  \Miere  a  provincial  offences  officer  believes,  on  reason¬ 
able  and  probable  grounds,  that  an  offence  has  been  com¬ 
mitted  by  a  person  whom  he  finds  at  or  near  the  place  where 
the  offence  was  comimitted,  he  may,  before  laying  an  in¬ 
formation,  serve  the  person  with  a  summons  in  the  prescribed 
form. 

As  noted  in  chapter  II,  an  officer  mcv  initiate 
Part  III  proceedi.ncs  by  issuing  a  s-ammons  on  the  spot, 
which  will  be  confirmed  by  a  justice  (or  perhaps  cancelled) 
when  the  officer  subsequently  lays  the  information.  See 
page  10. 

^  i. c  t ^ 0  Inf''* "^*7* B ^ i 


24. — (1)  Any  person  who,  on  reasonable  and  probable 
grounds,  believ’es  that  one  or  more  persons  ha\'e  committed 
an  offence,  may  lay  an  information  in  the  prescribed  form 
and  under  oath  before  a  justice  alleging  the  offence  and  the 
justice  shall  receive  the  information 

(2'  An  information  m.C}-  be  laid  anywhere  ir.  Ontario. 
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Subsection  (1)  is  derived  from  section  455  of  the 
Criminal  Code.  It  allows  any  person,  whether  a  provincial 
offences  officer  or  a  private  individual,  to  lay  an  infor¬ 
mation.  Subsection  (2)  permits  the  informant  to  swear 
the  information  at  a  place  which  is  convenient  to  him,  al¬ 
though  the  proceeding  will  be  made  returnable  in  a  court 
v;hich  has  jurisdiction  over  the  offence.  For  a  discussion 
cf  the  selection  cf  the  proper  court,  refer  to  seotion  30. 


25.  (I)  A  justice  wHo  receives  an  informr.tion  laid  under 

s^rtion  24  shall  consider  the  inforrr.ation  and,  where  he 
ccr.ijcers  it  desirable  to  do  so,  hear  and  consider  cx  parlc 
the  allegations  of  thic  informant  and  the  evidence  of  witnesses 
anrl. 


(^1  where  he  consider^  that  a  case  for  so  doing  is  made 
out, 

(il  conf.rm  tlie  summons  ser\'ed  unde'  section 
23,  if  any, 

(iij  issue  a  sum.mcns  in  the  prescribed  form. ,  or 

(iii)  where  the  arrest  is  authorized  by  statute  and 
where  the  allegations  of  the  informiani  o'  the 
evidence  satisf\'  the  justice  on  reasonable  and 
probable  grounds  that  it  is  necessary  in  the 
public  interest  to  do  so,  issue  a  warrant  for 
the  arrest  of  the  defendant,  or 

(6)  where  he  considers  that  a  case  for  issuing  process 
is  not  made  out, 

(il  so  endorse  the  informiation,  and 

(ii)  where  a  summons  was  served  under  section 
23.  cancel  it  and  cause  the  defendant  to  be 
so  notified. 

(2)  A  justice  shall  not  sign  a  summons  or  warrant  in  blank 
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Section  25  is  derived  from  section  455.3  of  the 
Criminal  Code.  Under  The  Provincial  Offences  Act,  however, 
the  justice  may  act  upon  the  sworn  in fonnation  alone.  He 
is  not  required  to  hear  the  allegations  of  the  informant 
or  the  evidence  of  witnesses.  Under  subsection  (1) (a) , 
where  he  considers  that  a  case  has  been  made  out,  the 
justice  may  confirm,  a  summons  issued  under  section  23,  or 
at  that  time  issue  a  summons  to  the  defendant,  or  else 
issue  a  warrant  for  his  arrest. 


It  is  important  to  note  that  the  arrest  must  be 
orized  by  a  statute,  such  as  under  certain  seen 


ons 


of  The  Highway  Traffic  Act.  Also,  the  informant  must 
satisfy  the  justice  that  "it  is  necessary  in  the  public 
interest"  to  issue  the  warrant  to  arrest.  There  is  no 
general  power  of  arreso  for  provincial  offences. 


If  the  justice  considers  that  a  case  for  issuing 
process  has  not  been  m,ade  cut,  he  will  so  endorse  the  in¬ 
formation,  and,  if  a  summions  was  served  under  section  23, 
cancel  it  and  cause  the  defendant  to  be  notified. 


The  Counts  in  an  Information 

-6. — (1)  Each  offeree  charged  in  an  information  shall  be 
set  out  in  a  separate  count. 


(2)  Each  count  in  an  information  shall  in  general  apply 
to  a  single  transaction  and  shall  contain  and  is  sufficient  if 
it  contains  in  substance  a  statement  that  the  defendant 
committed  an  offence  therein  specified. 
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(3)  Where  in  a  count  an  offence  is  identified  but  the  count 
fails  to  set  out  one  or  more  of  the  essentia!  elements  of  the 
offence,  a  reference  to  the  provision  creating  or  defining  the 
offence  shall  be  deemed  to  incorporate  all  the  essentia] 
elements  of  the  offence. 

(4)  The  statement  referred  to  in  subsection  2  may  be, 

(fl)  in  popular  language  without  technical  a\ermenis  or 
allegations  of  matters  that  are  not  essential  to  be 
proved  : 

{b]  in  the  word?  of  the  enactment  tlrat  describes  the 
oflcncc  ,  or 

(f)  in  words  that  are  sufficient  to  gi\-c  to  the  defendant 
nonce  of  the  offence  with  which  he  i?  cliargcd 

'  (5)  Any  number  of  counts  for  any  number  of  offences  may 

be  joined  in  the  same  inform.ation. 

(6'  A  count  shall  contain  sufficient  detail  of  the  circumi- 
stance^  of  the  alleged  offence  to  give  to  the  defendant  reason¬ 
able  information  with  respect  to  the  act  or  omission  to  be 
proceed  against  him,  and  to  identify  the  transaction  referred 
to 

f7)  No  count  m  an  information  is  insufficient  by  reason 
of  the  absence  of  details  where,  in  the  opinion  of  the  court, 
the  count  otherwis-e  fulfils  the  requirements  of  this  section 
and.  without  restricting  the  generalit}-  of  the  foregnr.g  no 
count  in  an  information  is  insufficient  by  reason  only  that, 

(a]  it  does  not  name  the  person  affected  b\  the  offence 
or  intended  or  attempted  to  be  affected, 

(b]  it  does  not  name  the  person  who  owns  or  has  a 
special  property  or  interest  in  propert}'  mentioned 
in  the  count ; 

(c]  it  charges  an  intent  in  relation  to  another  person 
without  namiing  or  describing  the  other  person  ; 

[d,  it  does  not  set  out  anje  wTning  that  is  the  subject  of 
the  charge , 

[c]  it  does  not  set  out  the  words  used  where  words 
that  are  alleged  to  have  been  used  are  the  subject 
of  the  charge ; 
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(J)  it  doe?  not  specify  the  means  by  which  the  alleged 
offence  was  committed, 

(g)  It  does  not  name  or  describe  with  precision  any 
person,  place  or  thing;  or 

{h)  it  does  not,  where  the  consent  of  a  person,  ofhcip.l 
or  authority  is  required  before  proceedings  ma\'  be 
instituted  for  an  offence,  state  that  the  consent  has 
been  obtained 

(S;  A  count  is  not  objectionable  for  the  reason  only  that, 

[o  It  charges  in  the  alternative  several  different  matters, 
act'  or  omissions  that  arc  stated  in  the  alternative 
in  an  enactment  that  describes  as  an  offence  the 
matters,  acts  or  oims'icns  charged  in  the  count,  or 

[b]  it  is  double  or  multifarious. 

(9,  No  exception,  exemption,  proviso,  excuse  or  qualifica¬ 
tion  prescribed  by  law  is  required  to  be  set  out  or  negatived, 
as  the  case  may  be.  in  an  information. 


The  offence  which  is  alleged  in  the  in f crTTiati cn  must 
be  described  in  accordance  with  this  section.  Section  26 
is  based  upon  provisions  in  the  Crim.inal  Code,  but  also 
gives  statutory  effect  to  the  recent  decision  of  the 
Supreme  Court  of  Canada  in  the  case  of  R.  v.  Cote .  The 
court  stated  that  the  test  for  the  sufficiency  of  an 
information  is 


whether  the  accused  was  reas¬ 
onably  infonried  of  the  trans¬ 
action  alleged  against  him., 
t.hus  giving  him,  the  opport'unity 
of  miaking  a  full  defence  and 
ensuring  a  full  trial.  vrhere 
...the  informiation  recites  all 
the  facts  and  relates  them,  to 
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a  definite  offence  identified 
by  the  relevant  section,  it  is 
impossible  for  the  accused  to 
be  misled.  (R.  v.  Cote  (1977),  33  C.C.C. 

(2d)  353;  73  D.L.R,  (3d)  752) 

Therefore,  the  key  element  in  setting  out  a  count 
is  the  need  to  clearly  identify  the  offence  with  which 
the  defendant  is  charged. 

Subsection  (6)  embodies  this  principle  by  stating 
that  a  count  must  contain  sufficient  detail  of  the  alleged 
offence  tc  give  the  defendant  reasonable  inf orTr,a tic.n  ■  about 
the  act  or  omission  charged,  and  to  allow  him>  to  identify 
the  transaction  referred  to. 

Subsection  (7)  sets  forth  examples  of  m.atters  whioh 
will  not  render  a  charge  insufficient.  For  example,  under 
olause  (c)  a  cou.nt  whioh  oharged  a  person  with  speeding 
on  a  highway  would  be  suffioient  if  it  gave  the  numlDer 
of  the  highway  and  the  approximate  location,  such  as, 

"on  hichv:ay  6,  south  of  the  town  of  Fergus."  It  is  not 
necessary  to  give  the  precise  number  of  mules,  or  to  re¬ 
fer  tc  tov.*nship  concession  numibers.  Obviously,  t.he  count 
would  be  insufficient  if  it  merely  stated  "on  highway  6", 
or  said  not.hing  at  all  about  location.  In  that  case,. '-a 
cefe.nda.nt  would  not  have  reasonable  inform.aticn  tc  prepare 
his  defence. 
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Service  of  the  Sumnons 


27. — (1)  A  summons  issued  under  section  23  or  25  shall. 

[a]  be  directed  to  the  defendant ; 

{b)  set  out  brief]}'  the  offence  in  respect  of  which  the 
defendant  is  charged:  and 

(c)  require  the  defendant  to  attend  court  at  a  time  and 
place  stated  therein  and  to  attend  thereafter  as 
required  by  the  court  in  order  to  be  dealt  with 
according  to  law. 

(2)  A  sum.mons  shall  be  served  b}'  a  provincial  offences 
ofncer  by  delivering  it  personally  to  the  person  to  whom  it  is 
directed  or  if  that  person  cannot  conveniently  be  found,  bv 
leax'ing  it  for  him  at  his  last  knG\'.'n  or  us'oal  place  of  abode 
with  an  inmate  thereof  who  appears  to  be  at  leas:  sixteen 
years  of  age. 

(3)  Notwithstanding  subsection  2,  where  the  person  to 
whom  a  summons  is  directed  does  not  reside  in  Ontario,  the 
summons  shall  be  deemed  to  have  been  duly  served  seven 
days  after  it  has  been  sent  by  registered  mail  to  his  last- 
known  or  usual  place  cf  abode 

(41  Service  of  a  summons  on  a  corporation  may  be  effected 
b\’  dcl;\'erir.g  the  sum.m. ens  perscnall;,', 

(a)  in  the  case  of  a  municipal  corporation,  to  the 
mayor,  warden,  reeve  or  other  chief  officer  of  the 
corporation  or  to  the  clerk  of  the  corporation,  or 

(b)  in  the  case  of  any  other  corporation,  to  the  manager, 
secretary  or  other  executive  officer  of  the  corporation 

_  _or  person  apparent!}-  in  charge  of  a  branch  ofhcc 

thereof, 

or  by  miailing  the  summons  b\'  registered  mail  to  the  coV- 
poration  at  an  addrC"  held  cut  b\'  the  corporation  to  be  it- 
addre-^,  in  wliirli  ca-e  th.''  ^umrOiOn.-  ihall  be  deemed  to  lui\  e 
been  duly  ser\’;-d  scAcn  da\'s  after  the  da\'  of  mailing 

(5)  A  ju-tice  upon  application  and  upon  being  sati>fivd 
that  service  can  no:  be  made  effect u'ch'  on  a  corporation 
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in  accordance  with  subsection  4,  ma}*  by  order  authorize 
anotlier  method  of  service  that  has  a  reasonable  likelihood 
of  coming  to  the  attention  of  the  corporation 

(6)  Servtce  of  a  summons  may  be  proved  by  statement 
under  oath,  written  or  oral,  of  the  person  who  made  the 
service 


Subsection  (1)  is  derived  from  section  455.5(1)  of 
the  Crirunel  Code.  It  sets  forth  the  necessary  contents 
of  the  summons  under  Part  III  of  the  Act. 

S'ubsection  (2)  requires  personal  service  of  the 
summons  by  a  provincial  offences  officer.  If  the  defen¬ 
dant  cannot  be  found,  the  summons  may  be  left  at  his  last 
known  or  usual  abode  with  an  inhabitant  who  appears  to  be  ar 
least  sixteen  years  of  age. 

Under  s'lbsecticn  (3),  if  the  person  resides  outside 
of  Ontario,  the  summ.ons  may  be  served  by  registered  mail 
to  his  last  known  or  usual  place  of  abode.  He  is  deem.ed 
to  have  been  served  seven  days  after  it  was  mailed. 

Under  subsectio.n  (4)  (a)  ,  a  municipal  corporation 
m.ay  be  served  by  serving  the  mayor,  warden,  reeve,  cm  other 
chief  officer,  or  the  clerk.  It  will  be  up  tc  the  court 
to  determ.ine  who  is  included  in  "other  chief  officer," 
iz  is,  clear  that  this  term  indicates  a  person  who  exer- 
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cises  managerial  responsibilities  on  behalf  of  the  munici¬ 
pal  corporation. 

Under  subsection  (4) (b) ,  other  corporations  may  be 
served  by  serving  the  manager,  secretary',  or  other  execu¬ 
tive  officer,  or  a  person  apparently  in  charge  of  a 
branch  office.  Also,  registered  mail  will  now  be  con¬ 
sidered  as  valid  personal  service  on  the  corporation. 

Under  S’obsection  (5)  ,  where  service  on  a  corporation 
cannot  be  made  by  any  of  the  above  methods,  then  an  appli¬ 
cation  can  be  made  to  a  justice  who  may  by  order  authorize 
another  method  of  service.  Such  an  application  would  be 
ex  parte ,  and  should  either  be  by  evidence  on  the  record 
or  by  affidavit  setting  out  the  attempts  at  service  that 
have  been  miade.  It  should  also  set  out  the  alternative 
m.ethod  of  servioe  sought  by  the  applioant  and  indicate  why 
it  would  have  a  reasonable  likelihood  of  coming  to  the 
attention  of  the  corporation.  A.n  example  of  an  alternative 
service  would  be  publication  of  a  notice  in  the  newspaper, 

as  is  regularly  done  in  legal  proceedings  of  a  civil  nature,  or 
the  posting  of  the  summons  on  a  construction  site. 

Under  subsection  (6)  ,  proof  of  service  of  a  s'ommons 
m.ay  be  miade  either  by  sv.'orn  cmal  testimiony  or  by  affi¬ 
davit.  As  a  practical  miatter  it  would  likely  be  done  by 
affidavit  attached  to  a  copy  of  the  summons. 
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SUMMARY 

Part  I  Summons 


-issued  under  s.  3(2) (b) 

-sets  trial  date 

-generally  issued  and  served  on  the  spot 
-can  only  be  used  by  Provincial  Officer 

-requires  court  appearatnce  or 
trial  in  absentia 

-uses  certificate  of  offence  procedure 

-no  prepayment  option 

-penalty  limited  by  s.  12 

-no  plea  guilty  with  expla¬ 
nation 

-not  confirmed  by  justice 

-classes  of  cases  serious 
enough  to  require  treatment 
in  open  court  but  not  serious 
enough  to  take  it  out  of 
minor  penalty  range 

Part  III  S-j~-;cns  (Before  Information) 


-issued  under  s.  23 

-sets  a  trial  date 

-generally  issued  and  served  on  the  spot 

-requires  court  appearance  or 

-can  only  be  used  by  Provincial  Officer 

trial  in  absentia 

-uses  information  procedure 

-no  prepayment  option 

-penalty  limited  by  charging  statute 

-no  plea  of  guilty  with  expla¬ 
nation 

-confirmed  by  a  justice  under  s.  25(a) 
after  issuance  and  only  if  information 
is  sworn 

-regular  case  where  decision  re 
charge  is  mads  on  the  spot 

Part  III  S'or-.-.-ns  (After  Inforria tion) 


-issued  under  s.  25(l)(a)(ii) 

-sets  a  trial  date 

-not  issued  on  spot  but  personally 
served  later 

-requires  court  appearance  or 
trial  in  absentia 

-can  be  issued  by  J.P.  on  sworn  infor¬ 
mation  of  any  member  of  public 

-no  prepayment  option 

-no  plea  of  guilty  with  expla¬ 

-uses  information  procedure 

nation 

-penalty  limited  by  charging  statute 

-regular  case  where  officer 

-issued  by  J.P.  only  after  information 
sw’orn 

needs  more  facts  before  de¬ 
ciding  on  correct  charge 

-regular  case  commenced  by 
any  member  of  the  public 
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Proper  Court 

30.  —  ;]  Fubirct  to  ?i:b'rriK'n  2.  2  p:  :rrd:r.p  in  respect 
of  an  ofiencv  shall  be  heard  and  determin-i  in  the  provincial 
offences  court  in  who^e  territori?.!  juriscuction  the  offence 
occurred 

(2)  A  pre  ■' edinp  in  respect  cf  an  ofieijC'  may 'br  heard  and 
dciermiirivd  '.n  the-  pro\'ine;al  c»ncncc'  court  having  lerritoriai 
jurisdiction  that  adjoins  that  in  which  the  offencr  occurred  n, 

the  court  holds  sittings  in  a  place  reasonabh 
f.'rc'Ximate  to  the  place  where  the  ofier.ee  occurred, 
and 


[I  '  the 

are 


court  and  plac-.  of  sitting  referred 
named  in  the  >uinnion'-  or  onence 


;n  clau^•: 
nritice 


a 


,3  Wher;.  a  pr.xrLdmg  i-  tak'  n  ir.  .. 
referred  tc  m  'Ubseciion  1  or  2.  the  couit 
prr^ceeding  be  transferred,  r.  the  prop-. 
\s  !r.-ix  tl.'.  d'  !er.d:in:  aiipcars  av.  :ird  co.'t- 


u'i  oih-'r  trian  or.e 
snail  order  that  the 
•'  court  and  may 
un. -Iv'  rection  61 


(4)  Where,  upon  the  application  of  a  defendant  or  prosecutor 
made  to  the  court  named  in  the  information  or  certificate,  it 
appears  to  the  court  that, 

(a)  it  would  be  appropriate  in  the  interests  of  justice  to 
do  so ,  or 

(b)  both  the  defendant  and  prosecutor  consent  thereto, 

the  court  may  order  that  the  proceeding  be  transferred  to 
another  court  in  Ontario. 

(5;  The  court  ivia\',  in  an  order  m,adc  upon  an  applicaticmi 
by  tlie  prosecutor  under  subsection  3  or  4,  prescribe  conditions 
that  it  thinks  proper  with  respect  to  tlie  payment  of  addi¬ 
tional  e.xpen-es  caused  to  the  defendant  as  a  result  of  the 
change  of  venue. 


{()■  .An  ord-T"  under  suh=ectKi:  3  or  4  m,?,\'  b'^  rniade  noi- 
withrtandinc  :1..;'.  an\  m.oti:::  prelim.inary  lu  trial  has  been 
di'po.-cd  o;  or  th.R  th-,  plea  h?.'  b^en  taken  and  it  max-  be 
made  at  arn-  imv-  f..  lere  c.-id-ncs'  ha^  been  heard 
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(7)  The  court  to  which  proceeding?  are  transferred  under 
this  section  ma\-  receive  and  determine  any  motion  pre- 
liniinan-  to  trial  notwithstanding  that  the  same  matter  was 
determined  hv  tlie  court  from  which  the  proceeding  was 
transferred. 

(8)  Where  an  order  is  m.ade  under  subsection  3  or  4,  the 
clerk  of  the  court  in  which  the  trial  was  to  be  held  before 
the  order  was  made  shall  deliver  any  material  in  his  possession 
in  connection  with  the  proceedings  forthwitli  to  the  clerk  of 
the  court  before  which  the  trial  is  ordered  to  be  held,  and 
all  proceedings  in  the  case  shall  be  held  or,  if  previously- 
commenced,  shall  be  continued  in  tnat  ecu::. 

For  historical  reasons,  there  has  always  been  a  strong 

presur.ption  that  a  trial  should  be  held  in  the  county  where 

* 

the  offence  occurred.  The  Act  maintains  this  in  subsection 
(1)  ,  vrith  the  modification  in  subsection  (2)  w-hich  is  in¬ 
tended  to  enhance  the  convenience  of  the  parties.  Thus,  if 
a  defendant  comir.its  an  offence  near  the  boundary  of  two 
counties,  but  the  nearest  court  in  the  county  in  w’hich  the 
offence  occurred  is  miuch  further  away  than  a  court  in  the  ad 
joining  county,  proceedings  may  be  taken  in  the  latter  cc'ir.t 
The  defendant  is  protected  fromi  any  possible  abuse  by  the 
recuirem;ent  that  there  not  only  be  a  m.cre  conveniently  lo¬ 
cated  court  in  the  next  county,  but  also  that  that  particular 
court  should  be  made  the  place  of  trial.  As  a  practical 
matter,  the  choice  of  court  will  not  be  made  by  the  defen¬ 
dant  or  the  officer.  The  two  adjoining  courts  will  establis 
specific  guidelines  to  decide  v.'here  trials  will  be  held. 

S'ubsecticn  (3)  deals  with  the  situation  which  arises 
v;hen  the  informiant  brings  proceedings  in  a  court  which 
does  not  have  territorial  jurisdiction  over  the  offence. 


-  76 


Rather  than  force  the  informant  to  recoirmence  proceedings, 
this  provision  allows  the  court  in  which  they  were  erroneously 
brought  to  transfer  them  to  the  proper  court.  If  the  de¬ 
fendant  has  appeared  in  the  court  which  was  incorrectly 
chosen,  the  court  may  award  costs  to  the  defendant  to  be 
paid  by  the  informant  or  the  officer  who  issued  the  certi¬ 
ficate.  The  subject  of  costs  will  be  discussed  more  fully 
belov;.  Therefore,  there  should  be  very  few  occasions 
when  a  proceeding  is  comm.enced  elsewhere  than  in  the  proper 
court. 


Subsection  (4)  creates  a  broad  general  power  to  change 
the  place,  of  trial,  on  consent  of  the  parties  or  in  any 
other  case  where  it  is  appropriate  in  the  interests  of 
justice  to  do  so.  The  consent  provision  is  new.  An 


examole  r.icht  be 


where  a  complicated  environmental  cas( 


was  begun  in  Kapuskasing,  but  the  head  office  of  the  cor¬ 
poration  was  in  Toronto,  and  the  expert  witnesses  and  law¬ 
yers  were  from,  Toronto  as  well.  This  would  be  an  obvious 
situation  for  change  of  venue,  if  the  prosecution  and 
the  defendant  consent.  However,  an  ordinary  speeding  of¬ 
fence,  where  someone  from,  Toronto  is  given  an  offence  no¬ 
tice  in  Cornwall,  would  probably  be  a  case  for  a  transfer. 
The  balance  of  co.nve.nienoe 


”  77  “ 


would  indicate  that  it  is  proper  to  try  the  case  in  the 
jurisdiction  where  the  offence  took  place. 

Subsection  (6)  reinforces  the  intention  to  remove 
the  present  restrictions  on  changes  of  venue ;  only  after 
evidence  has  been  heard  will  it  be  too  late  to  transfer 
proceedings . 

Subsection  (7)  ensures  that  the  trial  judge  is  not 
bound  by  a  ruling  of  another  judge  made  before  a  change  of 
venue;  the  cardinal  principle  of  the  trial  judge's  control 
over  proceedings  is  thus  maintained. 

Section  31  deals  with  situations  where  it  becomes 
necessary  to  change  justices  in  t.he  course  of  a  trial 
because  of  death,  illness,  or  other  reasons. 

Section  32  miakes  it  clear  that  the  court  retains  juri 
diction  over  the  in fcrrria tion ,  even  though  there  miay  have 
been  procedural  omissions  or  technical  faults  concerning 
ad  j  ourn-ients  . 
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V.  The  Concept  of  Mental  Disorder 
Introduction 

With  respect  to  judicial  proceedings,  the  law  requires 
persons  to  be  present  during  their  trial,  and  if  a  person 
is  suffering  from  some  mental  incapacity  which  would  pre¬ 
vent  him  from  knowing  and  appreciating  the  nature  and  con¬ 
sequences  of  the  proceedings,  his  mental  incapacity  would 
in  effect  prevent  him.  from,  being  present  at  his  trial.  To 
ensure  a  fair  trial  a  person  should  not  only  be  able  to 
know  and  appreciate  the  nature  and  consequences  of  the  pro¬ 
ceedings  against  him.  but  he  should  also  be  able  to  give  in¬ 
structions  to  counsel,  so  that  any  defence  to  the  charge 
micv  be  raised. 

In  addition  to  considering  the  mental  ability  of  the 
defendant  at  the  time  of  trial  his  mental  ability  at  the 
tim.e  the  offence  was  alleged  to  have  been  comiTiitted  may 
also  be  relevant  to  the  determination  of  whether  or  not 
the  defendant  did  in  fact  comm.it  the  alleged  offence. 

The  Provincial  Offences  Court  is  a  statutory  court. 
Consequently,  any  jurisdiction  it  has  to  deal  with  prob¬ 
lems  of  mental  disorder  m.ust  be  found  either  specifically 
or  by  necessary  implication  in  legislation. 

Section  45  and  Comments 


45. — (1)  Where  at  any  time  before  a  defendant  is  sen¬ 
tenced  a  court  has  reason  to  believe,  based  on, 

(fl'  the  evidence  of  a  legally  qualified  medical  practi¬ 
tioner  or,  with  the  consent  of  the  parties,  a  written 
report  of  a  legall\  qualified  medical  practitioner, 
or 

(b)  the  conduct  of  the  defendant  in  the  courtroom. 
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that  the  defendant  suffers  from  mental  disorder,  the  court 
may. 


(r)  where  the  justice  presiding  is  a  judge,  by  order 
suspend  the  proceedings  and  direct  the  trial  of  the 
issue  as  to  whether  the  defendant  is,  because  of 
mental  disorder,  unable  to  conduct  his  defence;  or 

{d}  where  the  justice  presiding  is  a  justice  of  the  peace, 
refer  the  matter  to  a  judge  who  may  make  an  order 
referred  to  in  clause  r. 

(2)  For  thf  purpo-e'  of  subsection  1,  the  court  ma\  order 
thr  defendant  to  attend  to  he  examined  under  subjection  5 

(2)  Th'  trial  of  tfi*'  i^ur  "hall  Lk-  pre^idt-d  o\-er  b\  a  judg- 
and 

[a]  where  h(  find'  that  thf  defendant  i",  because  of 
mental  dijorder,  unahl-^  to  conduct  hi'  ciefenco 
he  "hall  order  that  further  p:o:red;nu  on  ihc'  charge 
be  "U"pended  , 


(6)  where  he  finds  that  the  defendant  is  able  to  C(;n- 
duct  his  defence,  he  shall  order  that  the  suspended 
proceeding  be  continued 


(4)  At  anv  time  within  one  year  after  an  ord'=r  i^  mad':- 
under  subsection  3,  either  part}-  ma}-,  upon  seven  days  notice 
to  the  other,  appl\-  to  a  judge  to  rehear  the  trial  of  the  issue 
and  where  upon  the  rehearing  the  judge  finds  that  the 
defendant  is  able  to  conduct  his  defence,  he  may  order  that 
the  suspended  proceeding  be  continued 


(5;  For  the  purposes  of  subsection  1  or  a  hearing  or  rehear¬ 
ing  under  subsection  3  or  4,  the  court  or  judge  ma\-  order 
the  defendant  to  attend  at  such  place  or  before  such  person 
and  at  or  within  such  time  as  are  specified  in  the  order  and 
submit  to  an  examination  for  the  purpose  of  determining 
w’hether  the  defendant  is,  because  of  mental  disorder, 
unable  to  conduct  his  defence. 
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(6)  Where  the  defendant  fails  or  refuses  to  comply  with  an 
order  under  subsection  5  u-iihout  reasonable  excuse' or  where 
tbe  person  conducting  the  examination  satisfies  a  judge 
that  it  is  necessary-  to  do  so,  the  judge  may  by  warrant  direct 
that  the  defendant  be  taken  into  such  custody  as  is  necessarv 
for  the  purpose  of  the  examination  and  in  any  event  for 
not  longer  than  seven  days  and.  where  it  is  necessarv  to 
detain  the  defendant  in  a  place,  the  place  shall  be.  where 
practicable,  a  {psychiatric  facility 

[1]  V\’here  an  order  is  made  under  subsection  3  and  one 
year  has  elapsed  and  no  further  order  is  made  under  sub¬ 
section  4,  no  further  proceeding  shall  be  taken  in  respect  of 
the  charge  or  an\'  other  charge  arising  out  of  the  saiTif  cir¬ 
cumstance. 


When  a  defendant  appears  before  a  justice  of  the  peace 
in  the  Provincial  Offences  Court,  the  justice  may  refer 
the  matter  to  a  judge  when  the  justice  has  reason  to  be¬ 
lieve  that  the  defendant  at  the  time  of  his  appearance 
suffers  from  mental  disorder.  W'hether  the  defendant 
suffers  from,  mental  disorder  is  a  question  of  fact, and 
it  should  be  noted  that  the  justice  does  not  have  to  find 
this  fact  but  only  needs  to  possess  a  "reason  to  believe." 
The  "reason  to  believe"  must  be  based  on  either  (a)  medical 
evidence,  or  (b)  the  conduct  of  the  defendant  in  the  court 
room . 

Mental  Disorder  Defined 


"Mental 
fences  Act. 
R.S.O.  1970, 


disorder"  is  not  defined  in  The  Provincial  Of- 
However,  it  is  defined  in  The  Mental  Health  Act, 
Chapter  269,  which  provides  as  follows: 


Section  1(f) :  "Mental  disorder  means 
any  disease  or  disability  of  the  mind;" 
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A  reference  to  the  meaning  of  "mental  disorder"  may 
be  found  in  a  release  of  the  Law  Reform  Commission  of  Canada 
titled  Mental  Disorder  in  the  Criminal  Process >  Information 
Canada,  Ottawa  1976,  under  the  general  heading,  "Issue  of 
Fitness"  and  the  sub-heading,  "Criteria  of  Unfitness,"  set 
out  as  follows : 

"a  person  is  unfit  if,  owing  to  mental 
disorders ;  (1)  he  does  not  understand 

the  nature  or  object  of  the  proceedings 
against  himi,  or  (2)  he  does  not  under¬ 
stand  the  personal  import  of  the  pro¬ 
ceedings,  or,  (3)  he  is  unable  to  com- 
m.unicate  with  counsel." 

Although  the  definition  of  "mental  disorder"  provided 
in  The  Mental  Health  Act  refers  to  any  "disease  of  the 
m>ind"  caution  should  be  exercised  in  referring  to  the 
cases  under  Code  s.  16,  which  also  refers  to  a  "disease 
of  the  m.ind",  because  "disease  of  the  mind"  referred  to  in 
the  Code  is  qualified  in  that  it  has  to  be  a  disease  of  the 
miind  to  an  extent  that  renders  a  person  incapable  of  ap¬ 
preciating  the  nature  and  quality  of  the  act  or  omission 
or  knowing  that  the  act  or  omission  is  wrong.  The  defini¬ 
tion  in  The  Mental  Health  Act  is  not  so  qualified. 

Medical  Evidence 


Medical  evidence  can  be  given  by  a  "legally  qualified 
medical  practitioner"  either  viva  voce  or  with  the  consent 
of  the  parties  by  a  written  report  of  the  legally  qualified 
medical  practitioner. 

To  obtain  the  medical  evidence  necessary  to  form,  a 
basis  for  the  justice  to  have  "reason  to  believe",  the 
justice  may  order  (Section  45(2))  that  the  defendant  attend 
at  such  place  or  before  such  person  and  at  or  within  such 
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times  as  is  specified  in  the  order  and  submit  to  an  exami¬ 
nation  to  determine  whether  the  defendant  suffers  from 
mental  disorder. 

Courtroom  Conduct  of  Defendant 

In  considering  the  conduct  of  the  defendant  in  the 
courtroom  as  a  basis  for  a  justice  having  a  "reason  to  be¬ 
lieve"  that  the  defendant  suffers  from  mental  disorder  it 
should  be  noted  that  it  has  to  be  the  conduct  of  the  de¬ 
fendant  "in  the  courtroom.  "  that  forms  the  basis  for  the 
justice  to  have  "reason  to  believe"  and  not  the  conduct  of 
the  defendant  at  the  time  the  offence  was  alleged  to  have 
been  comm.itted  or  as  related  to  the  justice  by  a  prosecutor 
or  some  other  person.  The  conduct  in  the  courtroom,  should 
be  such  that  the  justice  can  observe  or  be  privy  to  it 
himself.  Justices  should  give  consideration  to  the  com¬ 
ments  of  the  Lav  Reform.  Comr.ission  of  Canada  set  out  above 
and  will  feel  that  they  have  "reason  to  believe"  if  the  de¬ 
fendant  shows  in  the  courtroom,  that  he  is  unable  to 
understand  or  comumunicate  as  suggested  by  the  Law  Reform^ 
Commission  of  Canada. 

Statem.ent  of  Reasons 

If  a  justice  does  have  reason  to  believe  that  a  de¬ 
fendant  suffers  fromi  mental  disorder  and  intends  to  refer 
the  matter  to  a  judge, it  is  desirable  that  the  justice  put 
on  the  record  the  basis  of  his  "reason  to  believe."  If  the 
basis  for  the  justice's  "reason  to  believe"  is  medical  evi¬ 
dence  he  should  state  on  the  court  record  the  medical. evi¬ 
dence  upon  which  he  relies.  If  the  basis  for  the  justice's 
"reason  to  believe"  is  the  conduct  of  the  defendant  in  the 
court  roomi  then  he  should  describe  or  explain  on  the  court 
record  the  conduct  upon  which  he  relies. 
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Jurisdiction 


The  jurisdiction  of  the  justice  of  the  peace  to  order 
the  defendant  to  attend  for  examination  is  discretionary 
and  must  be  exercised  judicially.  Although  the  statute 
does  not  require  the  justice  before  making  an  order  for 
examination  to  have  any  material  before  him  to  base  such 
an  order,  to  act  judicially,  the  justice  should  have  some 
reason  to  make  the  order  and  must  not  act  capriciously. 

The  justice  has  no  jurisdiction  to  order  the  defendant 
into  custody  for  the  purpose  of  such  examination  and  if 
the  defendant  fails  or  refuses  to  comply  with  the  justice's 
order  the  justice  has  no  jurisdiction  to  issue  a  warrant 
for  the  arrest  of  the  defendant.  To  enforce  the  order  the 
matter  has  to  be  referred  to  a  judge. 

Referring  the  Matter  to  a  Judge 

If  a  justice  has  "reason  to  believe"  that  the  defen¬ 
dant  suffers  from  mental  disorder.  Section  45(1) (d)  re¬ 
quires  the  justice  to  refer  the  m.atter  to  a  judge.  Since 
The  Provincial  Courts  Act  requires  a  judge  to  exercise 
his  jurisdiction  in  a  Provincial  Offences  Court,  the  justice 
should  "refer  the  matter  to  a  judge  "  by  adjourning  the 
matter  to  a  Provincial  Offences  ourt  that  is  presided 
over  by  a  judge.  The  judge  may  be  order  suspend  the  pro¬ 
ceedings  and  direct  the  trial  of  the  issue  as  to  whether 
the  defendant  is,  because  of  mental  disorder,  unable  to 
conduct  his  defence. 

If  a  defendant  raises  the  issue  of  insanity  as  a  de¬ 
fence  to  a  charge,  the  justice  is  advised  to  adjourn  the 
proceedings  and  seek  guidance  from  a  provincial  judge. 
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Continuation  of  Suspended  Proceedings 

After  trial  of  the  issue, where  the  judge  finds  that  the 
defendant  is  able  to  conduct  his  defence  he  shall  order 
that  the  suspended  proceedings  be  continued. 

Where  the  judge  finds  the  defendant  is,  because  of 
mental  disorder,  unable  to  conduct  his  defence,  he  shall 
order  that  further  proceedings  on  the  charge  be  suspended. 

He  may  rehear  the  matter  within  one  year  and  upon  such 
rehearing  may  order  that  the  suspended  proceedings  be 
continued . 

If  the  judge  makes  an  order  that  the  suspended  pro¬ 
ceedings  be  continued,  the  Act  is  silent  as  to  whether  the 
proceedings  should  be  referred  back  to  the  justice  for 
continuation.  Section  45  provides  that  a  justice  may 
refer  the  matter  to  a  judge  "at  any  time  before  a  defen¬ 
dant  is  sentenced."  Section  31  provides  that  a  justice 
presiding  when  evidence  is  first  taken  shall  preside  over 
the  whole  of  the  trial.  It  follows  from  these  sections 
that  if  the  matter  was  referred  to  a  judge  by  a  justice 
after  the  justice  had  first  taken  evidence,  then  the  judge 
should  refer  the  matter  back  to  that  justice  for  con¬ 
tinuation.  It  is  recommended  that  a  justice  who  refers 
a  matter  to  a  judge  clearly  indicate  to  the  judge  the  stage 
the  proceedings  are  at. 

Appeals 

Section  93  provides  that  when  the  proceeding  is  com¬ 
menced  by  an  information  the  defendant  or  the  prosecutor 
may  appeal  to  the  County  or  District  Court  judge  (all  ap¬ 
peals  from  decisions  of  a  provincial  judge  go  to  these 
courts)  from  a  finding  as  to  ability  because  of  mental  dis¬ 
order,  to  conduct  a  defence.  Section  103  sets  out  the  powers 
the  County  or  District  Court  judge  has  when  hearing  an  ap¬ 
peal  from  a  finding  regarding  the  ability  because  of  mental 
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disorder  to  conduct  a  defence.  Where  the  Appeal  Court  allows 
the  appeal  from  a  finding  as  to  the  ability  because  of 
mental  disorder  to  conduct  a  defence  it  may  order  a  "new 
trial"  subject  to  Section  45.  Section  109  provides  that 
a  "new  trial"  shall  be  held  in  a  Provincial  Offences  Court 
presided  over  by  a  justice  other  than  the  justice  who  tried 
the  defendant  in  the  first  instance. 


v> 


DIAGRAM  OF  PROCEDURES  CONCERNING  ISSUE  OF 
DEFENDANT'S  CAPACITY  TO  CONDUCT  DEFENCE  BECAUSE  OF  MENTAL  DISORDER 
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VI .  The  Trial 
Powers  of  Amendment 

The  following  provisions  apply  to  both  Part  I  and  Part 
III  proceedings  which  result  in  a  trial. 

(a)  Dividing  Counts 


3-4.  (]  I  A  dcfcndsnt  m^y  anv  of  the  proceedinf^ 

apply  to  the  court  to  amend  or  to  divide'a  count  that. 

1^1  charges  in  the  altcrnatiw  dtfi’erent  matters,  acts  or 
om’>sions-that- are  .stated  in  the  alternative  in  the 
enactment  that  creates  or  describes  the  oflence;  cr. 

if)  IS  double  or  multifanou-. 

on  the  ground  that,  as  framed,  it  prejudices  him  in  his 
delerice. 

(2)  Upon  an  application  under  subsection  2.  where  the 
court  is  satisfied  that  the  ends  of  justice  so  require,  it  ma\' 
order  that  a  count  be  amended  or  divided  into  two  or  more 
counts,  and  thereupon  a  formal  commencement  ma}-  be 
inserted  before  each  of  the  counts  into  which  it  is  divided 

This  section  is  derived  from  Code  s.  519(2),  and 
applies  to  a  summons  proceeding  which  would  occur  under 
Part  I  or  Part  III.  Amendments  can  be  made  if  the  parties 
have  had  an  opportunity  to  be  heard. 


Under  section  39  of  the  Act,  the  court  has  juris¬ 
diction  to  try  two  separate  informations  at  the  same  time. 
Tne  prosecutor  has  the  right  to  join  any  number  of  counts  in 
one  inforiTiaticn .  However,  it  assumes  a  heavy  respon¬ 
sibility  and  imposes  upon  the  trier  of  fact  a  duty  to 
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exercise  extreme  care  not  to  be  influenoed  by  any  evi- 
denoe  except  that  which  relates  to  the  particular  count 
under  consideration. 


On  a  motion  for  separate  trials,  the  test  for  the 
j'Qgtice  is  whether  he  will  have  difficulty  in  disting’uish 
ing  what  is  evidence  on  each  count. 


The  usual  grounds  for  separation  of  trials  against 
more  than  one  accused  are  as  follows: 

1.  the  defendants  have  antagonistic  defences; 

2.  imiportant  evidence  in  favour  of  one  of  the  defendants, 
which  would  be  admissible  on  a  separate  trial, would 
not  be  allowed  in  a  joint  trial; 

3.  evidence  which  is  incompetent  against  one  defendant 
is  to  be  introduced  against  another  and  that  it  would 
work  prejudicially  against  the  other  defendant; 
a  confession  made  by  one  of  the  defendants  if  intro¬ 
duced  and  proved  would  be  calculated  to  be  prejudicial 
against  the  other  defendants . 


4. 
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AmendiTient  of  Information  or  Certificate 


35. — (1)  The  court  may,  at  any  stage  of  the  proceeding, 
amend  the  information  or  certificate  as  may  be  necessary  if  it 
appears  that  the  information  or  certificate, 

{a)  fails  to  state  or  states  defectively  anything  that  is 
requisite  to  charge  the  offence; 

{b)  does  not  negative  an  exception  that  shouJd  be 
negatived ;  or 

(c)  is  in  any  way  defective  in  substance  or  in  form. 

(2)  The  court  may,  during  the  trial,  amend  the  information 
or  certificate  as  may  be  necessary  if  the  matters  to  be 
alleged  in  the  propo.=^ed  amendment  are  disclosed  by  the 
evidence  taken  at  the  trial. 

(3)  A  variance  between  the  information  or  certificate  and 
the  evidence  taken  on  the  trial  is  not  material  with  respect  to, 

{a)  the  time  when  the  offence  is  alleged  to  have  been 
committed,  if  it  is  proved  that  the  information  was 
■  laid  01  certificate  issued  within  the  prescribed  period 
of  limitation ;  or 

(6)  the  place  where  the  subject-m.attcr  of  the  proceed¬ 
ings  is  alleged  to  have  arisen,  except  in  an  issue  as 
to  the  jurisdiction  of  the  court. 


(4)  The  court  shall,  in  considering  whether  or  not  an 
amendment  should  be  made,  consider, 

(<2)  _the  evidence  taken  on  the  trial,  if  any; 

(b)  the  circumstances  of  the  case; 

(r)  whether  t’nc  defendant  has  been  misled  or  projudired 
in  his  defence  bv  a  variance,  error  or  omission,  and 

(d)  whetlier.  leaving  regard  to  the  merits  of  the  ca>c, 
thr  propo-c'd  amendment  can  In*  made  without 
injU'tice  b'.dng  done. 
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(5)  The  question  whether  an  order  to  amend  an  infor¬ 
mation  or  certificate  should  be  granted  or  refused  is  a 
question  of  law. 

(6)  An  order  to  amend  an  information  or  certificate  shall 
be  endorsed  on  the  information  or  certificate  as  part  of  the 
record  and  the  trial  shall  proceed  as  if  the  information  or 
certificate  had  been  originally  laid  as  amended. 


These  provisions  are  derived  from  the  Criminal  Code. 

An  important  change  is  that,  under  subsection  1,  a  court 
is  permitted  to  amend  an  information  before  trial,  un¬ 
like  the  previous  Criminal  Code  procedure.  The  thrust 
of  this  section  is  to  ensure  that  the  defendant  is  fully 
aware  of  the  allegations  against  him  while  also  ensuring 
that  a  minefield  of  technicalities  is  not  constructed 
around  the  drafting  of  informations. 

Where  the  information  discloses  no  offence  which  is 
known  to  the  law,  the  justice  has  no  power  to  amend  the 
information  and  proceed  with  the  hearing.  The  proceedings 
taken  on  such  an  information  are  not  an  irregularity  but 
a  nullity. 

The  court  on  motion  of  the  prosecutor  may  correct 
clerical  errors  or  errors  in  the  form  of  the  information. 
The  objection  on  these  grounds  by  the  defence  should  be 
taken  before  the  plea  in  order  to  permit  the  court  to  amend 
the  cTiarge  before  the  evidence  is  heard. 
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Any  application  to  amend  an  information  which  is  de¬ 
fective  in  that  it  does  not  conform  to  the  evidence  should 
not  be  heard  until  the  court  has  first  heard  the  evidence 
disclosing  the  matter  to  be  alleged  in  the  proposed 
amendment.  If  the  Court  fails  to  do  so,  it  will  be 
acting  improperly,  and,  as  a  general  rule,  a  conviction 
based  on  such  an  amended  information  will  be  quashed. 

If  the  requested  amendment  would  substitute  a  different 
transaction  from  the  first  alleged  or  would  render  a 
different  plea  necessary,  it  ought  not  to  be  made.. 

The  court,  in  considering  whether  or  not  to  make 
the  amendment,  must  also  consider  the  evidence  taken  on 
the  trial,  the  circumstances  of  the  case,  whether  the 
defendant  has  been  prejudiced  by  the  defect  in  the 
charge,  and  whether  the  amendment  will  prejudice  him  in 
his  defence.  If  the  court  is  of  the  opinion  that  the  de¬ 
fendant  has  been  misled  or  prejudiced  in  his  defence  by 
the  error  or  omission  in  the  information  which  it  proposes 
to  amend,  it  may  adjourn  the  trial. 

If  the  objection  to  the  information  is  that  it  is 
duplicitous,  that  is  that  it  discloses  more  than  one  of¬ 
fence,  it  is  clear  that  the  court  has  power  to  amend. 
Section  34(1)  of  the  Act  permits  a  defendant  to  apply  to 
the  court  to  amend  or  divide  a  count  that  is  double  or 


multi f arious . 
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It  is  suggested  that  if  any  amendment  is  allowed, 
other  ,than  a  minor  clerical  error,  the  accused  should  be 
asked  if  he  is  prepared  to  proceed  notwithstanding  the 
amendment,  and  if  he  asks  for  an  adjournment,  it  should 
be  granted  so  that  he  may  make  full  answer  and  defence 
to  the  charge.  The  court  may  award  costs  under  section 
38. 


( c)  Particulars 

36.  The  court  ma\-,  before  or  during  trial,  if  it  is  satisfied 
that  it  is  necessary  for  a  fair  trial,  order  that  a  particular, 
further  describing  any  matter  relevant  to  the  proceedings, 
be  furnished  to  the  defendant. 

The  section  follows  Code  s.  729(2). 

A  defendant  w'ho  is  unable  to  prepare  his  defence  properly 
because  the  charge  does  not  contain  sufficient  information 
may  apply  to  the  court  for  particulars.  If  the  court 
is  satisfied  that  such  particulars  are  necessary  to  en¬ 
sure  a  fair  trial,  it  will  order  the  prosecution  to  fur¬ 
nish  the  accused  or  his  counsel  with  the  particulars  re¬ 
quested.  The  granting  or  refusing  of  particulars  rests 
/ 

v;ith  the  discretion  of  the  court.  A  defendant  is  not  en¬ 
titled  to  particulars  as  a  matter  of  right,  and  the  ruling 
of  the.  trial  judge  will  not  be  disturbed  by  an  appellate 
court  where  the  discretion  has  not  been  abused. 
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The  Court  is  not  restricted  in  what  particulars  may 
be  ordered,  and  may,  in  deciding  whether  or  not  a  particular 
is  required,  give  consideration  to  any  evidence  that  has 
been  taken. 

When  the  Court  orders  particulars  to  be  delivered, 
the  particulars  are  then  entered  on  the  record.  The 
trial  will  then  proceed  as  if  the  information  had  been 
amended  to  conform  with  the  particulars  delivered,  and  if 
the  Crown  fails  to  prove  the  charge  or  count  as  particu¬ 
larized,  the  case  must  fail.  If  particulars  are  not 
delivered  in  accordance  with  the  order  the  charge  will 
be  dismissed. 

The  minimum  requirement  of  a  certificate  or  infor¬ 
mation  is  that,  whatever  may  be  its  mode  of  expression, 
not  only  shall  it  contain  sufficient  detail  of  the  cir¬ 
cumstances  of  the  alleged  offence  to  give  the  accused 
reasonable  information  as  to  the  act  or  omission  to  be 
proved  against  him,  but  also  it  must  identify  the  trans¬ 
action  referred  to.  Refer  to  section  13(2)  and  13(3)  at 
page  27.  Provided  that  a  certificate  or  information 
satisfies  this  two-fold  test,  and  is  referable  to  a  single 
transaction,  constituting  an  offence  known  to  law,  the 
absence  or  insufficiency  of  additional  details  is  not  mia- 
terial  to  the  question  of  sufficiency. 
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(d)  Motion  to  Quash  Information  or  Certificate 


37. — (1)  -An  objection  to  an  information  or  certificate  for 
a  defect  apparent  on  its  face  shall  be  taken  by  motion  to 
quash  the  information  or  certificate  before  the  defendant 
has  pleaded,  and  thereafter  only  by  leave  of  the  court. 


(2)  The  court  shall  not  quash  an  information  or  certificate 
unless  an  amendment  or  particulars  under  section  34,  35 
nr  36  would  fail  to  satisfy  the  ends  of  justice. 


Subsection  (1)  follows  Code  s.  732  (1).  Subsection 
(2)  reflects  the  recent  decision  of  the  Supreme  Court  of 
Canada  in  R.  v.  Sault  Ste.  Marie  (1976),  30  C.C.C.  (2d)  257 

(Ont.  C.A.);  affd.  (1978),  85  D.L.R.  (3d)  161: 

An  information  which  is  duplicitous 
or  multifarious  is  not  null  or  void 
but  merely  contains  a  defect  appar¬ 
ent  on  its  face  within  the  section, 
and  may  be  amended  by  the  summary 
convictions  court. 

An  objection  is  made  by  means  of  a  motion  to  quash 
the  information.  If  the  Court  finds  that  the  information 
is  defective,  it  may  then  either  quash  the  information  or 
amend  it  to  cure  the  defect  if  the  Crown  so  moves. 


Certain  details  may  be  surplusage  and  if  these 
are  in  error  they  may  be  deleted  on  a  motion  to  amend. 
Since  the  charge  is  sufficiently  particular  and  certain 
v.’ithout  themi,  it  would  not  be  quashed. 


On  the  other  hand,  if  the  charge  did  not  disclose  an 
offe.nce  known  to  law  it  could  not  be  amended,  and,  on 
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motion,  would  of  necessity  be  quashed. 


On  a  motion,  the  mover  is  permitted  to  present  his 
position,  the  respondent  may  then  present  his  position, 
and  the  mover  is  allowed  to  reply  before  the  justice  makes 
his  finding. 

(e)  Joint  Trials  and  Separate  Trials 


39. — (1)  The  court  may,  before  trial,  where  it  is  satisfied 
that  the  ends  of  justice  so  require,  direct  that  separate 
counts,  informations  or  certificates  be  tried  together  or  that 
persons  who  are  charged  separately  be  tried  together. 

(2)  The  court  may.  before  or  during  the  trial,  where  it  is  • 
satisfied  that  the  ends  of  justice  so  require,  direct  that 
separate  counts,  informations  or  certificates  be  tried  separately 
or  that  persons  who  are  charged  jointly  or  being  tried 
together  be  tried  separately. 


Subsection  (1)  expands  the  existing  joinder  provision 
by  permitting  separate  informations  or  certificates  to  be 
tried  together.  In  addition,  several  persons  may  be 
tried  together,  if  the  circumstances  of  the  offence  and 
the  ends  of  justice  require  it.  Subsection  (2)  establishes 
a  broad  power  to  grant  separate  trials. 
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(f)  Irrecularities 


90. — (1)  The  validity  of  any  proceeding  is  not  affected  by. 

(а)  anv  irregularity  or  defect  in  the  substance  or  form 
of  the  summons,  warrant,  offence  notice,  parking 
infraction  notice,  undertaking  to  appear  or  recogniz¬ 
ance;  or 

(б)  any  variance  between  the  charge  set  out  in  the 
summons,  warrant,  parking  infraction  notice,  offence 
notice  undertaking  to  appear  or  recognizance  and 
the 'charge  set  out  in  the  information  or  certificate. 


(2)  Where  it  appears  to  the  court  that  the  defendant 
has  been  misled  by  any  irregularity,  defect  or  variance 
mentioned  in  subsection  1.  the  court  may  adjourn  the  hearing 
and  may  make  such  order  as  the  court  considers  appropriate, 
including  an  order  under  section  61  for  the  payment  of  cost.-^. 


This  section  permits  the  court  to  overrule  any  objec¬ 
tions  to  an  irregularity  in  the  suiranons ,  warrant,  offence 
notice,  etc.  Its  purpose  is  to  prevent  proceedings  from 
being  halted  as  a  result  of  unimportant  technicalities. 


Costs 

The  old  common  law  principle  that  the  King  shall 
neither  pay  nor  receive  costs  developed  in  England  when  the 
prevailing  political  and  legal  doctrine  equated  the  Crown 
with  the  State.  This  principle  has  been  modified  in 
Canada  by  Sections  744,  758,  and  759  of  the  Criminal  Code, 


which  make  provisions  for  costs  in  summary  court  matters. 
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These  sections  of  the  Code  were  further  modified  in  On¬ 
tario  by  s.  10(1)  and  (2)  of  the  former  Sumjriary  Convictions 
Act.  The  costs-awarding  powers  for  summary  conviction 
matters  existed  to  some  degree  in  name  only,  because 
the  courts  were  reluctant  to  award  costs  against  the 
Crown.  When  used,  these  costs  provisions  have  been 
interpreted  restrictively  to  cover  the  very  minimal  fees 
and  allowance  contained  in  the  schedule  (Section  772)  to 
the  Code . 

Under  The  Provincial  Offences  Act,  costs  miay  be  awarded 
to  the  defendant  in  all  deserving  cases.  The  presiding 
justice  may  now  award  costs  to  either  the  Crown  or  the 
defendant. 

The  Act  limits  costs  awarded  for  certificate  offences 
at  trial  level,  for  or  against  a  defendant,  to  fees  and 
expenses  reasonably  incurred  by  or  on  behalf  of  witnesses, 
and  to  costs  fixed  by  regulations.  These  amounts  are 
subject  to  maxima  established  by  regulations.  The  purpose 
in  establishing  these  limits  is  to  ensure  that  the  minor 
nature  of  most  provincial  offences  is  reflected  in  any 
award  of  costs  made  by  a  justice.  The  statutory  maximum, 
of  $100.00  for  proceedings  commenced  by  a  certificate  of 
offence  ensures  that  both  the  defendant  and  the  state  are 
not  f^Tced  with  awards  of  costs  which  are  completely  dispro¬ 
portionate  to  the  gravity  of  the  proceeding. 
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Costs  may  be  awarded  under  section  30(3) ,  when  a  pro¬ 
ceeding  is  transferred  to  the  proper  court,  under  section 
38,  when  particulars  are  ordered  or  the  information  or 
certificate  is  amended,  and  under  section  90(2),  when  a 
defendant  has  been  misled  by  any  irregularity  in  the 
relevant  document.  These  sections  recognize  that  when 
a  matter  is  transferred  or  adjourned,  a  defendant  may  be 
compensated  to  some  degree  for  reasonable  expenses. 

Section  61  sets  out  the  expenses  for  which  costs  m.ay 
be  awarded. 


0  1 (1 )  Dpon  conviction,  the  defendant  is  liable  to  pay  to 
the  court  an  amount  by  wa}-  of  costs  that  is  fixed  by  the 
regulations. 

(2)  Tlie  court  may,  in  its  discretion,  order  costs  towards 
fees  and  expenses  reasonably  incurred  by  or  on  behalf  of 
witnesses  in  amounts  not  exceeding  the  maximum  fixed  by 
the  i  rgulat  ion>,' to  be  [).rid, .  -  -v '  •  •  :  - 

[ii]  10  the  court  or  prosecutor  by  the  defendant;  or 

i/d  to  the  defendant  by  the  person  who  laid  the  in¬ 
formation  or  i>sued  the  certific  ate,  as  the  case  mav  he, 

but  where  the  proceeding  is  commenced  by  means  of  a 
certificate,  the  total  of  such  costs  shall  not  exceed  SIOU. 

(3)  Costs  payable  under  this  section  shall  be  deemed  to  be 
a  fine  for  th''*  purpose  of  enforcing  payment 


Subsection  (1)  fixes  a  sum  or  fee  as  costs  on  con¬ 
viction  which  will  be  established  by  regulation.  These  will  be 
included  in  the  set  fine  which  is  provided  for  manv  offences. 
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Subsection  (2)  gives  the  court  discretion  to  order 
costs  towards  expenses  incurred  for  witnesses.  Awarding 
of  costs  against  the  defendant  will  occur  most  often 
where  a  trial  date  has  been  set  and  the  defendant  fails 
to  appear.  In  this  instance,  the  public  or  private  prose¬ 
cutor  may  be  reimbursed  for  fees  and  expenses  reasonably 
incurred  by  or  on  behalf  of  witnesses.  Conversely,  the 
defendant  may  be  reimbursed  by  a  private  prosecutor  if 
the  prosecutor  fails  to  appear  at  trial. 

Costs  may  be  awarded  against  a  provincial  offences 
officer.  This  would  probably  arise  only  in  exceptional 
circumstances .  Such  costs  should  be  awarded  only  when  an 
officer  acts  negligently;  and,  accordingly,  offends  his 
public  duty. 

Section  91(e)  empowers  the  Lieutenant  Governor  in 
Council  to  make  regulations  fixing  the  amount  of  costs  which 
are  payable  upon  conviction  under  section  61(1).  Section 
91(f)  provides  for  regulations  fixing  the  items  for  which 
costs  may  be  awarded  under  section  61(2)  and  prescribing 
maximum  amounts. 
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Provisions  Governing  the  Conduct  of  a  Trial 

The  trial  of  a  defendant  for  one  or  more  provincial 
offences  will  take  place  when  the  person  charged  has 
been  given  a  summons,  or  when  he  has  been  given  an  of¬ 
fence  notice  and  has  filed  a  plea  of  not  guilty,  under 
section  5(1).  If  a  person  who  was  given  an  offence  no¬ 
tice  does  not  plead  not  guilty  within  fifteen  days;  or 
does  not  plead  guilty  with  an  explanation;  or  does  not 
pay  the  fine  out  of  court,  then  a  conviction  will  be 
entered  by  a  justice  of  the  peace  without  the  defendant 
being  present.  Therefore,  the  num.ber  of  ^  parte  trials 
will  be  greatly  reduced,  and  police  officers  and  other 
public  officers  usually  will  not  be  required  to  waste  time 
in  court  reading  evidence,  when  the  defendant  fails  to 
appear. 


Witnesses 


40. — (1)  Where  a  justice  is  satisfied  that  a  person  is  able 
to  give  material  evidence  in  a  proceeding  under  this  Act, 
the  justice  may  issue  a  subpoena  requiring  the  person  to 
attend  to  give  evidence  and  bring  with  him  any  writings 
or  things  referred  to  in  the  subpoena. 

(2)  A  subpoena  shall  be  served  and  the  service  shall  be 
proved  in  the  same  manner  as  a  summons  under  section  27. 

(3)  A  person  who  is  served  with  a  subpoena  shall  attend  at 
the  time  and  place  stated  in  the  subpoena  to  give  evidence 
and,  if  required  b}'  the  subpoena,  shall  bring  with  him  any 
writing  or  other  thing  that  he  has  in  his  possession  or  under 
his  control  relating  to  the  subject-matter  of  the  proceedings. 

(4)  A  person  who  is  served  with  a  subpoena  shall  remain 
in  attendance  during  the  hearing  and  the  hearing  as  resumed 
after  adjournment  from  time  to  time  unless  he  is  excused 
from  attendance  by  the  presiding  justice. 
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This  section  is  derived  from  section  626  of  the 
Criminal_ Code .  Subsection  (1)  permits  a  justice  to  issue 
a  subpoena  requiring  a  person  to  attend  court  to  give 
evidence.  It  also  gives  the  justice  power  to  compel 
the  production  of  "things,"  in  addition  to  writings,  which 
may  have  been  used  in  connection  with  the  commission  of 
the  offence.  This  provision  allows  innocent  third  parties 
to  continue  to  use  items  required  at  a  trial  right  up  to 
the  time  of  trial. 

section  41  provides  for  the  arrest  of  a  witness 
in  special  situations,  where  a  judge  is  satisfied  that 
the  person  will  otherwise  not  appear  at  the  trial.  The 
prosecutor  must  also  satisfy  the  judge  that  the  person 
is  able  to  give  material  evidence  that  is  "necessary" 
in  a  proceeding.  A  justice  of  the  peace  has  no  authority 
to  issue  a  warrant  for  the  arrest  of  a  witness. 

When  a  witness  is  arrested,  subsection  (3)  requires 
the  police  officer  to  take  him  before  a  justice  immediately. 
The  justice  can  either  release  him  on  bail  or  order  him 
kept  in  custody  (subsection  (4)).  If  a  justice  of  the 
peace,  rather  than  a  judge,  has  ordered  a  person  detained, 
then  he  must  cause  the  person  to  appear  before  a  judge 
within  two  days  (subsection  (5)).  The  judge  must  then 
decide  to  detain  the  person  further,  or  to  release  him  on 
bail  (subsections  (6)  and  (7)).  In  any  case,  the  person 
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detHined  cannot  be  held  longer  than  ten  days  from  the  date 
of  the. judge's  decision  (subsection  (8)).  If  his  evidence 
cannot  be  taken  within  this  time,  a  judge,  or  the 
justice  who  is  presiding  at  the  trial,  may  order  that  the 
person's  evidence  be  taken  by  a  commissioner  under 
section  44  of  the  Act  (subsection  (11)). 


Section  42  permits  a  judge  to  issue  an  order  for  a 
person  confined  in  custody  to  be  brought  before  the  court. 


Penalty  for  Failure  to  Attend 


43. — (1)  Every  person  who,  being  required  by  law  to 
attend  or  remain  in  attendance  at  a  hearing,  fails  without 
lawful  excuse  to  attend  or  remain  in  attendance  accordingly 
is  guilty  of  an  offence  and  on  conviction  is  liable  to  a  fine  of 
not  more  than  $1,000,  or  to  imprisonment  for  a  term  of  not 
more  than  thirty  days,  or  to  both. 

(2)  In  a  proceeding  under  subsection  1,  a  certificate  of 
the  clerk  or  a  justice  of  the  court  before  which  the  defen¬ 
dant  is  alleged  to  have  failed  to  attend  stating  that  the 
defendant  failed  to  attend  is  admissible  in  evidence  as 
prima  facie  proof  of  the  fact  without  proof  of  the  signature 
or  office  of  the  person  appearing  to  have  signed  the  certifi¬ 
cate. 


Section  43  replaces  the  finding  of  summary  contempt 
under  section  636  of  the  Criminal  Code  with  an  offence 
which  must  be  tried  like  any  other.  Subsection  (2)  allows 
the  court  to  accept  an  unsworn  certificate  of  the  clerk 
or  a  justice  as  prima  facie  proof  of  a  defendant's  failure 
to  attend  at  a  hearing  when  required  by  law  to  do  so.  In 
order  to  prove  a  witness's  failure  to  attend,  it  would 
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be  necessary  to  have  s  witness  who  was  present 

give  evidence  at  the  trial  that  the  witness  did  not  attend. 

Commission  Evidence 

The  conditions  for  permitting  the  taking  of  evidence 
by  a  commissioner  are  set  out  in  section  44.  The  appli¬ 
cation  for  an  order  may  be  made  to  a  judge  by  preliminary 
motion  before  trial,  or  to  a  court  during  the  trial. 

The  usual  situation  where  commission  evidence  will  be 
used  is  where  a  witness  cannot  attend  at  court  for 
medical  reasons,  or  where  he  resides  outside  of  Ontario 
and  refuses  to  come  to  the  trial. 

Taking  the  Defendant •s  Plea 


46. — (I)  Aftcl  being  informed  of  the  snhstance  of  the 
information  or  « crtificate,  the  defendant  shall  be  asked 
whether  he  plea.l--  guilty  or  not  guilt\'  of  the  offence  charged 
therein. 

(2)  Where  the  (.ietendant  plead>  guilt\-.  the  court  may 
accept  the  plea  and  convict  him. 


(3)  WluTC  lilt  (ietendant  refu^'C^  to  j)lead  or  doo'  not 
answer  diieetK  ,  the  court  ^hall  enter  a  plea  ol  not  guiltv 
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(4)  Wiiert.-  the  defendant  pleads  not  guilty  of  the  offence 
chareed  but  guiltv  of  any  other  offence,  whether  or  not  it 
i'  an  included  oflence,  the  court  may,  with  the  consent  of 
trie  prosecutor,  accept  such  plea  of  guilty  and  accordingly 
ani'-ne;  the  information  or  substitute  the  oflence  to  which 
the  dclendant  pleads  guilty. 


The  defendant  may  plead  guilty  or  not  guilty  to  the 
offence  with  which  he  is  charged.  If  he  refuses  to  plead, 
the  court  will  enter  a  plea  of  not  guilty  and  proceed 
to  hear  evidence.  Subsection  (4)  permits  the  court  to 
accept  a  plea  of  guilty  to  any  other  provincial  offence, 
if  the  prosecutor  consents.  The  other  offence  would 
have  to  have  some  real  connection  with  the  offence  which 
is  charged  in  the  certificate  or  information.  For  example, 
on  a  charge  of  careless  driving,  the  prosecutor  might 
consent  to  a  plea  of  guilty  to  a  charge  of  an  improper 
lane  change.  The  other  offence  to  which  the  defendant 
chooses  to  plead  guilty  does  not  have  to  be  an  "included" 
offence.  Refer  to  the  discussion  of  section  56  at  page  110. 
for  a  definition  of  the  term  "included  offence." 

Evidence  at  the  Trial 


4-7.— 'll  Subject  to  >ection  6,  where  the  defendant  pleads 
n  ■:  guilty,  the  court  .-hal!  hold  the  trial. 

Qi  The  deiendant  entitled  to  make  his  full  answer  and 
defence. 
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(31  The  prosecutor  or  defendant,  as  the  case  may  be,  may 
examine  and  cross-o:amine  witnesses. 

i4;  The  court  rnav  receive  and  act  upon  any  facts  agreed 
upon  bv  the  defendant  and  prosecutor  without  proof  or 
evidence. 

(5i  Notwithstanding  section  8  of  The  Evidence  Act,  the 
defendant  is  not  a  compellable  witness  for  the  prosecution. 

Both  parties  to  a  proceeding  have  the  right  to  present 
their  case  and  to  examine  and  cross-examine  witnesses. 
Subsection  (4)  permits  the  parties  to  agree  upon  certain 
or  all  facts  at  the  trial.  The  court  may  act  upon  the 
facts  agreed  upon,  but  is  not  bound  to  do  so.  A  typical 
situation  might  be  where  there  is  a  change  of  justice 
during  the  course  of  a  trial,  under  section  31. 

Subsection  (5)  states  that  a  defendant  cannot  be 
compelled  to  give  evidence  for  the  prosecution.  The 
spouse  of  the  defendant  is,  however,  still  compellable. 


48. — (1)  The  court  may  receive  and  consider  evidence 
.  taken  before  the  same  justice  on  a  different  charge  against 
the  same  defendant,  with  the  consent  of  the  parties. 

i2\  Where  a  certificate  as  to  the  content  of  an  official' 
record  is,  by  any  Act.  made  admissible  in  evidence  as  pnma  ' 
facie  proof,  the  court  ma\ ,  for  the  purpose  of  deciding 
whether  the  defendant  i>  the  person  referred  to  in  the 
certificate,  receive  and  base  its  deci>ion  upon  information 
it  considers  credible  or  triistworth\’  in  the  circumstances  of 
--  each  case. 
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:3i  The  burden  of  proving  that  an  authorization,  exception 
exemption  or  qualification  prescribed  bv  law  operates  in  favoui 
of  the  defendant  is  on  the  defendant,  and  the  prosecutor  is 
rot  required,  except  by  way  of  rebuttal,  to  prove  that  the 
authorization,  exception,  exemption  or  qualification  does  not 
operate  in  fa\our  of  the  defendant,  whether  or  not  it  is  set 
out  in  the  information. 


Subsection  (1)  will  permit  a  court  which  has  acquitted 
the  accused  on  one  charge,  for  example,  careless  driving, 
to  consider  that  evidence  on  a  charge  of  following  too 
closely  under  The  Highway  Traffic  Act,  if  the  prosecutor 
and  defendant  consent. 


Subsection  (2)  is  intended  to  assist  the  court  in 
determining  whether  a  person  named  in  a  docum.ent  is  the 
same  person  as  the  defendant.  The  court  may  base  its 
decision  upon  information  which  it  considers  credible 
or  trustworthy,  even  though  it  m.ay  not  be  evidence  in  the 
strict  legal  sense. 

Section  49  deals  with  exhibits  required  at  a  hearing. 

Prosecutors  and  Defendants 


The  definition  of  "prosecutor"  in  section  1(1) (h)  of 
the  Act  includes  the  person  who  issues  a  certificate  or 
lays  an  information,  and  includes  counsel  or  agent  acting 
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on  behalf  of  either  of  them.  Section  82  permits  a  defen¬ 
dant  to  acr  by  his  counsel  or  agent  in  all  matters  con¬ 
cerning  provincial  offences.  Section  51(1)  specifically 
permits  a  defendant  to  appear  and  act  by  counsel  or 
agent  at  trial.  Note  that  subsection  (3)  allows  the 
court  to  bar  an  incompetent  or  irresponsible  agent  from 
appearing  on  behalf  of  a  party. 

Therefore,  a  defendant  will  ordinarily  not  be  re¬ 
quired  to  appear  personally  at  a  trial.  This  may  be 
useful  for  persons  who  live  a  considerable  distance  from, 
the  court,  but  who  would  like  to  have  someone  appear 
at  court  to  question  the  officer,  or  to  make  submissions. 


52,  Notwithstanding  that  a  defendant  appears  bv  counsel 
or  agent,  the  court  may  order  the  defendant  to  attend  per¬ 
sonally.  and,  where  it  appears  to  be  necessary  to  do  so.  may 
issue  a  summons  in  tlie  prescribed  form. 

Section  52  recognizes  that  in  certain  circumstances, 
for  instance,  a  careless  driving  charge  involving  a  serious 
injury,  the  court  may  desire  to  have  a  defendant  appear 
in  person. 

Section  53  allows  the  court  to  exclude  the  defendant 
from  a  hearing  where  he  is  causing  a  serious  disturbance, 
or  is  likely  to  be  adversely  affected  by  a  judge's  trial 
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of  the  issue  of  whether  he  is  unable  to  conduct  his  de¬ 
fence  because  of  mental  disorder.  Subsection  (2)  permits 
the  court  to  exclude  members  of  the  public  for  certain 
specified  reasons.  Clause  (c) ,  allowing  the  exclusion 
of  persons  whose  influence  might  affect  the  testimony 
of  a  witness,  could  be  used  where  acquaintances  of  a 
witness  may  intimidate  him  from  answering  truthfully, 
by  their  mere  presence  in  the  court  room. 


Failure  of  Prosecutor  to  Appear 


54. — Ml  V.'hert  the  defendant  appears  for  a  hearing  and 
the-  prosecutor,  having  had  due  notice,  does  not  appear,  the 
court  may  dismiss  the  charge  or  may  adjourn  the  hearing  to 
another  time  upon  such  terms  as  it  considers  proper. 

(2)  Where  the  prosecutor  docs  not  appear  at  the  time  and 
place  appointed  for  the  resumption  of  an  adiourned  hearing 
under  subsection  1,  the  court  may  dismiss  the  charge. 

(3)  Where  ;*  hearing  i>  adjourned  under  subjection  1  or 
a  charge  is  dismissed  under  subsection  2,  the  court  may 
make  an  order  under  section  61  for  the  payment  of  co>ts. 

(4)  Where  a  charge  is  dismissed  under  subjection  I  or  2,  the 

court  may,  if  requested  by  the  defendant,  draw  up  an  order 
of  dismissal  stating  the  grounds  therefor  and  shall  give  the 
defendant  a  certified  copy  of  the  order  of  dismissal  which  is. 
without  further  proof,  a  bar  to  any  suD^  quent  ;;  •.■cr-.-dings ' 
against  the  defendant  in  respect  of  the  same  caujr.  "  ' 
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This  section  is  designed  to  protect  defendants  from 
being  harassed  by  private  prosecutors.  When  a  hearing  is 
adjourned  or  the  charge  is  dismissed,  the  court  may 
make  an  order  under  section  61  for  the  payment  to  the 
defendant  of  reasonable  expenses  incurred  by  or  on  be- 
half  of  his  witnesses.  This  section  applies  equally 
to  a  provincial  offences  officer  who  for  no  sufficient 
reason  fails  to  appear  at  a  hearing.  If  an  officer 
finds  that  he  will  not  be  able  to  attend  in  court, 
he  should  make  arrangements  for  an  agent  to  attend. 


Conviction  ex  parte 


55.— 'll  Wht^rc  a  defendant  does  not  appear  at  the  time 
and  place  appointed  for  a  hearing  and  it  is  proved  by  the 
pro-if-rittor .  having  been  givem  a  reasonable  opportunity  to  do 
'■<>.  that  a  'ummon<  \va>  ‘ier\-cd,  a  notice  of  trial  wu'  gi\-en 
ur.dr-  Fa-t  1  or  11,  an  undertaking  to  appear  wa-  given  or  a 
r-  cognizance  to  appear  \va>  entered  into,  as  the  ra>e  may  be. 
'  "  where  the  defendant  doe<  not  appear  upon  the  re^^umption 
of  a  hearing  that  ha>  been  adjourned,  the  court. 

(a)  nia\'  jirocf'ed  e.v  p(ntf  to  hear  and  drtermine  tlu' 
pioceeding.'.  in  tlie  al)-'enrc  of  thr  defendant. 

(6)  may,  if  it  thinks  fit,  adjourn  the  hearing  and  issue 
a  summons  to  appear  or  issue  a  warrant  in  the  pre¬ 
scribed  form  for  the  arrest  of  the  defendant ;  or 

(c)  may,  where  the  defendant  does  not  appear  in  response 
to  the  summons  or  warrant  on  the  date  to  which  the 
hearing  is  adjourned,  proceed  under  clause  a  or  b. 
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(2)  Where,  the  court  proceeds  under  clause  a  of  f.ub-'ection 
no  proceeding  arising  out  o:  the  failure  of  the  defendant  to 
appear  at  the  time  and  place  appointed  for  the  liearing  or 
for  the  resumption  of  the  hearing  shall  be  instituted  or  if 
instituted  shall  be  proceeded  with,  except  with  the  consent 
of  the  Attorney  General  or  his  agent. 


This  section  gives  the  court  many  of  the  powers  which 
the  summary  convictions  court  had  under  the  Criminal  Code 
and  The  Summary  Convictions  Act.  Subsection  (1)  permits 
the  court  to  give  the  prosecutor  an  additional  period  of 
time  to  prove  service  of  the  relevant  document,  if  he- does 
not  have  proof  of  service  in  his  possession.  The  justice 
may  proceed  ex  parte  to  hear  and  determine  the  proceedings 
in  the  defendant’s  absence,  or  may  adjourn  the  hearing  and 
issue  a  summons  or  a  warrant  for  his  arrest. 

Subsection  (2)  provides  that  if  the  court  proceeds 
ex'  parte ,  no  proceeding  arising  out  of  the  defendant's 
failure  to  attend  can  be  proceeded  with,  except  with  the 
consent  of  the  Attorney  General  or  his  agent. 

Included  Offences 


56.  ^^’here  the  commission  of  the  ofi'cnce  charged  includes 
me  comm.ission  of  another  offence,  the  defendant  may  be 
convicted  of  an  offence  so  included  that  is  proved,  notwith¬ 
standing  that  the  whole  offence  charged  is  not  pro\’ed. 


Ill 


This  section  follows  the  approach  taken  in  the  Criminal 
Co^.  In  order  to  convict  a  defendant  of  an  included  offence, 
all  the  elements  of  that  offence  must  be  included  in  the 
description  of  the  offence  as  charged.  To  give  an  example, 
it  is  an  offence  under  section  3(1)  of  The  Beach  Protection 
Act  for  any  person  without  a  licence  to  take  or  carry  away 
in  any  boat,  vessel,  craft,  cart,  truck,  or  other  convey¬ 
ance,  any  sand  from  a  beach,  in  respect  of  which  the  Min¬ 
ister  of  Natural  Resources  has  issued  a  licence  to  certain 
persons.  If  the  prosecutor  were  unable  to  present  enough 
evidence  to  prove  that  the  person  charged  had  himself 
carried  away  the  sand,  he  still  might  be  able  to  prove 
that  the  person  had  on  board  his  vessel  sand  which  had 
been  taken  from  a  licenced  beach,  contrary  to  section  5 
of  that  Act.  Therefore,  the  court  could  find  that  the 
defendant  was  guilty  of  the  included  offence  of  possession  of 
sand.  All  the  elements  of  the  offence  under  section  5  are 
included  in  the  description  of  the  offence  in  section  3  of 
the  statute. 

To  take  another  situation,  careless  driving  does  not 
include  the  offence  of  following  too  closely,  because  a 
person  could  be  driving  in  a  careless  manner  and  yet  be 
keeping  a  safe  distance  from  vehicles  ahead  of  him.  How¬ 
ever,  under  section  46(4),  the  prosecutor  could  consent  to 
a  plea  of  guilty  on  the  charge  of  following  too  closely, 
since-.that  section  allows  the  defendant  to  plead  guilty  to 
"any  other  offence,  whether  or  not  it  is  an  included  offence." 
There  are  very  few  included  offences  under  provincial  statutes. 
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VI .  Sentencing  Powers  and  Procedures 
Introduction 

The  sentencing  provisions  of  the  Act  are  based  on 
the  assumption  that  a  fine  is  a  flexible,  inexpensive 
and  appropriate  means  of  conveying  to  the  offender 
the  community  disapproval  of  his  or  her  conduct.  The 
Act  attempts  to  resolve  the  present  anomaly  of  large 
num±)ers  of  persons  being  jailed  for  failing  to  pay 
fines  imposed  for  minor  offences  while  extremely  few 
persons  are  incarcerated  for  even  serious  provincial 
offences.  By  emphasizing  the  fine,  the  Act  hopes 
to  bring  about  drastic  savings  in  the  present  process 
of  detecting  and  arresting  defaulters,  while  at  the 
same  time  collecting  the  revenue  from  fines  which  is 
now  lost  when  offenders  are  jailed  for  defaulting. 

The  Act  removes  imprisonment  from  the  general 
penalty  section,  making  it  available  as  a  sentencing 
option  only  where  a  particular  Ministry  establishes  it 
in  a  particular  statute.  One  example  is  the  imposition 
of  a  term  of  imprisonment  of  up  to  six  months  for  the 
offence  of  careless  driving  under  section  83  of  the 
Highway  Traffic  Act.  This  provision  will  not  come  into 
effect  until  January  1981,  thus  giving  Ministries  which 
now  deliberately  rely  upon  the  general  sanction  for 
'the  penalty  of  imprisonment  a  chance  to  amend  their 
statutes.  The  Act  gives  courts  the  power  in  exceptional 
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circumstances  to  relieve  against  minimum  penalties 
set  by  the  Legislature.  See  section  60(2)  ,  which 
states  that  the  court  must  be  of  the  opinion  that 
"to  impose  the  minimum  fine  would  be  unduly  oppressive 
or  otherwise  not  in  the  interests  of  justice," 

Minimum  fines  may  in  these  circumstances  be 
replaced  by  a  suspended  sentence,  minimum  jail  terms 
may  be  replaced  by  a  fine  of  not  more  than  $2,000  in 
addition  to  the  maximum  fine  provided  for  by  the  of¬ 
fence  . 


Specific  Provisions 

s.  57? 


report  .  oi,  (1)  Where  a  defendant  is  convicted  of  an  offence 
in  a  proceeding  commenced  by  information,  tlic  court  mav 
dirr-rt  a  probation  offii  or  to  prepare  tnul  file  witli  the  court 
a  report  in  writing  relating  to  ttic  dclendant  for  the  purjrO'O 
of  a-isisting  the  court  m  impo-ing  ^-entence 

'^1  Wlit-re  a  report  i.*  filed  with,  the  court  under  'sub¬ 
section  1.  the  clerk  of  the  court  shall  cau^e  a  copy  of  the 
rejiort  to  be  pro\-ided  to  the  defendant  or  hi>  coun-cl  or 
agent  and  to  the  prosecutor. 


Code  S.  662  is  modified  by  permitting  a  pre¬ 


sentence  report  to  be  prepared  for  a  corporate  offender, 

asto  *58.  (1)  here  a  defendant  wliu  appears  is  convicted  of  an 

sentence  offence,  the  court  shall  give  the  prolocutor  and  the  counsel 
or  agent  for  the  defendant  an  opportunit\'  to  make  sub- 
mi^aions  a^  to  ^entence  and,  wliurv  the  defendant  hu'^  no 
counsel  or  agent,  the  court  shall  ask  him  if  he  has  anvtliing  to 
before  sentence  is  passed  upon  him. 


Omiesion 
to  comply 


(2)  The  omission  to  comph'  with  subsi'ction  1  does  not 
affect  the  validit}-  of  the  proceeding 


Inquiries 
by  court 


(3)  \\  here  a  defendant  is  cont'icted  of  an  offence,  the 
court  may  make  such  inquiries,  on  oath  or  otherwise,  of 
and  concerning  the  defendant  as  it  considers  desirable,  in- 
eluding  his  economic  circumstances,  but  the  defendant  shall 
i  not  be  compelled  to  answer. 


I? 
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(4)  A  certificate  setting  out  with  reasonable  particularity 
the  finding  of  guilt  or  acquittal  or  conviction  and  sentence 
in  Canada  of  a  person  signed  by, 

(a\  the  person  who  made  the  adjudication,  or 

[b)  the  clerk  of  the  court  in  which  the  adjudication  was 
made. 

is,  upon  the  court  being  satisfied  that  the  defendant  is  the 
person  referred  to  in  the  certificate,  admissible  in  evidence 
and  IS  pt:ma  facie  proof  of  the  facts  stated  therein  without 
proof  of  the  signature  or  the  official  character  of  the  person 
appearing  to  have  signed  the  certificate. 


Subsections  (1)  and  (2)  are  derived  from  Code  s  .■  595. 
Subsection  (1)  compels  the  court  to  give  both  the  prosecutor 
and  the  defendant  an  opportunity  to  make  submissions  as 
to  sentence. 

Subsection  (3)  gives  the  court  the  discretion  to  in¬ 
quire  into  the  defendant's  economic  circumstances.  It  at¬ 
tempts  to  ensure  that  no  one  will  be  imprisoned  for  in¬ 
ability  to  pay  a  fine.  Information  obtained  under  this 
provision  will  be  relevant  to  the  quantimi  of  the  fine  and 
to  the  initial  determination  of  the  amount  of  time  which 
should  be  granted  to  pay  a  fine. 

Subsection  (4)  is  similar  to  Code  s.  594(1).  A 
certificate  of  previous  conviction  is  prima  facie  proof  of 
the  existence  of  those  facts. 


59.  In  determining  the  sentence  to  be  imp)Osed  on  a 
person  convicted  of  an  offence,  the  justice  may  take  into  account 
anv  time  spent  in  custody  by  the  person  as  a  result  of  the 
offence. 
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This  section  is  similar  to  Code  s.  649(2.1);  it  ex¬ 
pressly  authorizes  the  sentencing  justice  to  consider  time 
spent  in  custody  prior  to  sentencing,  but  leaves  an  area  of 
judicial  discretion. 


60. —  (1)  No  penalty  prescribed  for  an  offence  is  a  minimum 
penalty  unless  it  is  specifically  declared  to  be  a  minimum. 

(2)  Notwithstanding  that  the  provision  that  creates  the 
penalty  for  an  offence  prescribes  a  minimum  fine,  where  in 
the  opinion  of  the  court  exceptional  circumstances  exist  so 
that  to  impose  the  minimum  fine  would  be  unduly  oppressive 
or  otherwise  not  in  the  interests  of  justice,  the  court  may 
impose  a  fine  that  is  less  than  the  minimum  or  suspend  the 
sentence 

(3)  Where  a  minimum  penalty  is  prescribed  for  an  offence 
and  the  minimum  penalty  include^  imprisonment,  the  court 
may,  notwithstanding  the  prescribed  p>enalty,  impose  a  fine 
of  not  more  than  $2,000  in  lieu  of  imprisonment 


S.  60  r6Cogniz6s  that  whila  minimuin  fines  are  a  valid 
form  of  legislative  direction  to  the  courts,  any  absolute 
provision  must  create  hardship  in  extraordinary  cases. 

It  therefore  gives  the  court  a  tightly  restricted  power 
to  relieve  against  minimum  fines.  This  power  should  not 
be  exercised  casually. 


Subsection 

(1) 

is 

derived 

from  Code  s .  645(2). 

Subsection 

(2) 

is 

new. 

Subsection 

(3) 

is 

derived 

from  s.  12  of  The  Summary 

Convictions  Act. 
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^  • — (1 )  Upon  conv’iction.  the  defendant  is  liable  to  pay  to 
the  court  an  amount  by  way  of  costs  that  is  fixed  by  the 
regulations 

(2)  The  court  ma}’.  in  its  discretion,  order  costs  towards 
fees  and  expenses  reasonably  incurred  by  or  on  behalf  of 
witnesses  in  amounts  not  exceeding  the  maximum  fixed  by 
the  regulations,  to  be  paid, 

(rt)  to  the  court  or  prosecutor  by  the  defendant ;  or 

to  the  defendant  by  the  person  who  laid  the  in¬ 
formation  or  issued  the  certificate,  as  the  case  may  be. 

but  where  the  proceeding  is  commenced  by  mean'  of  a 
certificate,  the  total  of  such  costs  shall  not  exceed  $1U(J. 

(3)  Costs  payable  under  this  section  shall  be  deemed  to  be 
a  fine  for  the  purpose  of  enforcing  payment. 


Please  refer  to  the  pages  on  'Costs.'  (pp.  96  to  99  ) 


62. — (1)  Except  where  other\sise  expressly  provided  b_\- 
law,  ever)-  person  who  is  convicted  of  an  offence  is  liable 
to  a  fine  of  not  more  than  $2,000  or  to  imprisonment  for 
a  term  of  not  more  than  six  months,  or  to  both. 

(2)  Subsection  1  is  amended  by  striking  out  “or  to  im¬ 
prisonment  for  a  term  of  not  more  tlian  six  months,  or  to 
both’  in  the  third  and  fourth  lines. 


(3)  Subsection  2  does  not  come  into  force  until  the  1st  day 
of  January-,  1981. 


Under  subsection  (1),  the  maximum  fine  is  $2,000. 

Subsection  (2)  eliminates  the  term  of  imprisonment  as 
a  generally  available  penalty;  this  reflects  the  fact  that 
incarceration  is  an  inappropriate  form  of  punishment  for 
most  provincial  offences. 


Under  subsection  (3),  the  elimination  of  imprisonment 
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as  a  general  residual  sentencing  power  will  not  take 
effect  until  January  1981,  thus  giving  the  legislature 
an  opportunity  to  amend  existing  statutes  to  incor¬ 
porate  imprisonment  where  this  penalty  is  considered 
to  be  appropriate. 


(J3.  Where  a  court  convicts  a  defendant  or  dismisses  a 
charge,  a  minute  of  the  dismissal  or  conviction  and  sentence 
shall  be  made  by  the  court,  and,  upon  request  b\'  the 
defendant  or  the  pro>ecutor  or  by  the  Attorney  General  or 
his  agent,  the  court  shall  cause  a  copy  thereof  certirted  by 
tlie  clerk  of  the  court  to  be  delivered  to  the  person  making 
the  request. 


This  section  is  based  upon  Code  s.  741(1)  and 
s.  793(1).  This  section  provides  a  bar  to  subsequent 
proceedings  arising  out  of  the  same  circumstances. 


G4.^1)  The  term  of  imprisonment  impO'Od  b\'  sentence 
'hall,  unless  otherwise  directed  in  the  sentence,  commence 
on  the  day  on  which  the  convicted  person  is  taken  into 
cust.od}'  thereunder,  but  no  time  during  which  the  ct'nvicied 
person  is  imprisoned  or  out  on  bail  before  sentence  shall  be 
rcckoncfl  as  part  of  the  term  of  imprisonment  to  winch  he  is 
sentenced. 


(2t  Where  the  court  imposes  imprisonment,  the  court  mav 
order  custod;,  to  commence  on  a  dav  not  later  than  thirlv 
day'  alter  the  day  of  sentencing. 


m 
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Subsection  (1)  prevents  the  court  from  reckoning  time 
spent  in  custody  by  the  defendant  before  sentence  as  part 
of  the  term  of  imprisonment. 

Subsection  (2)  modifies  section  23  of  The  Summary  Con¬ 
victions  Act  from  which  subsection  (1)  is  derived,  by  per¬ 
mitting  the  court  to  postpone  the  commencement  of  sentence. 
This  is  intended  to  permit  the  court  to  give  the  defendant 
a  chance  to  organize  his  personal  affairs  before  commencing 
a  jail  term. 


65.  Where  a  person  is  subject  to  more  than  one  term 
of  imprisonment  at  the  same  time,  the  terms  shall  be  served 
consecutively  except  in  so  far  as  the  court  has  ordered  a  term 
to  be  served  concurrently  with  any  other  term  of  imprison¬ 
ment. 


This  reverses  the  present  law,  which  permits  scoff laws 
to  erase  hundreds  of  dollars  of  parking  fines  by  serving 
one  sentence  of  two  days.  The  purpose  of  the  reversal  is 
to  encourage  the  payment  of  fines  instead  of  allowing 
these  persons  to  avoid  payment  by  serving  short  jail  terms. 
The  result  of  the  present  situation  is  to  deprive  the 
community  of  the  fine  revenue  while  causing  the  community 
to  incur  the  substantial  costs  of  incarcerating  the  offender. 


66. — (1)  A  warrant  of  committal  is  sufficient  authority. 

{a)  for  the  conveyance  of  the  prisoner  in  custody  for  the 
purpose  of  committal  under  the  warrant :  and 

(^1  for  the  reception  and  detention  of  the  prisoner  by 
keepers  of  prisons  in  accordance  with  the  terms  of 
the  warrant. 

(2)  A  person  to  whom  a  warrant  of  committal  is  directed 
shall  convey  the  prisoner  to  the  correctional  institution  named 
in  the  warrant. 

(3,  A  sentence  of  imprisonment  shall  be  served  in  accord¬ 
ance  with  the  enactments  and  rules  that  govern  the  in¬ 
stitution  to  which  the  prisoner  is  sentenced. 
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Subsection  (2)  allows  an  individual  other  than  the 
one  named  on  the  warrant  to  convey  the  prisoner.  This  makes 
it  possible  for  people  other  than  police  officers,  such  as 
civilian  employees  of  a  police  department,  to  convey 
prisoners . 

Subsection  (2)  follows  the  provisions  of  Code  s.  661 
in  imposing  a  statutory  duty  to  obey  the  order  of  the 
court  for  the  conveyance  of  the  prisoner  into  custody. 


67.— (1)  A  fine  becomes  due  and  payable  fifteen  dat’S 
after  its  imposition. 

(2i  Where  the  court  imposes  a  fine,  the  court  shall  ask  the 
defendant  if  he  wishes  an  extension  of  the  time  for  pay¬ 
ment  of  the  fine 

(3i  Where  the  defendant  requests  an  extension  of  the 
time  for  payment  of  the  fine,  the  court  may  make  such 
inquiries,  on  oath  or  otherwise,  of  and  concerning  the 
defendant  as  the  court  considers  desirable,  but  the  defendant 
shall  not  be  compelled  to  answer. 

(4)  Unless  the  court  finds  that  the  request  for  extension 
of  time  is  not  made  in  good  faith  or  that  the  extension  would 
likely  be  used  to  evade  payment,  the  court  shall  extend  the 
time  for  payment  b\’  ordering  periodic  payments  or  other¬ 
wise. 

f5',  Where  a  fine  is  imposed  in  the  absence  of  the  de¬ 
fendant,  the  clerk  of  the  court  shall  give  the  defendant 
notice  of  the  fine  and  its  due  date  and  of  his  right  to  apply 
for  an  extension  of  the  time  for  payment  under  subsection  6. 

(6)  The  defendant  may,  at  any  time  by  application  in 
the  prescribed  form  filed  in  the  office  of  the  court,  request  an 
extension  or  further  extension  of  time  for  payment  of  a 
fine  and  the  application  shall  be  determined  bv  a  justice 
and  the  justice  has  the  same  powers  in  resj>ect  of  the  appli¬ 
cation  as  the  court  has  under  subsections  3  and  4. 
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Subsection  (1)  gives  all  offenders  a  fifteen-day  period 
to  pay  their  fines,  again  being  designed  to  ensure  that  pay¬ 
ment  of  the  fine  is  made  whenever  possible. 

Subsections  (2)  to  (4)  empower  and  strongly  direct  the 
sentencing  justice  to  extend  time  for  payment  in  all  but 
extreme  cases.  The  provision  for  periodic  payment  in  sub¬ 
section  (4)  furthers  this  objective. 

Subsection  (5)  ensures  that  the  defendant  who  is  con¬ 
victed  at  a  trial  held  in  his  absence  is  notified  of  his 
obligations  and  rights. 

Subsection  (6)  allows  a  defendant,  whether  or  not  he 
has  been  granted  an  extension  of  time  by  the  sentencing 
justice,  to  apply  at  any  time  to  the  court  office  for  an 
extension  by  provision  for  periodic  payments.  The  applica¬ 
tion  will  be  in  writing  in  a  form  provided  at  the  court 
office.  The  applicant  will  not  attend  before  the  justice 
unless  the  justice,  in  exceptional  circumstances,  after 
reviewing  the  written  submission,  decides  that  an  interview 
is  essential.  On  so  deciding  he  may  then  ask  the  defen¬ 
dant  to  attend  at  the  office,  although  he  will  have  no 
power  to  compel  him  to  do  so.  In  appropriate  cases,  the 
justice  can  grant  short  extensions  of  time,  thus  requiring 
an  offender  to  frequently  establish  his  inability  to  pay. 
There  is  no  limit  on  the  number  of  applications  which  can 
be  brought,  nor  is  there  any  restriction  on  bringing  an 
application  after  a  warrant  of  committal  for  default  has 
been  issued.  The  object  is  to  have  the  offender  honestly 
endeavour  to  recognize  and  satisfy  his  debt  to  the  community, 
rather  than  employ  an  inappropriately  harsh  and  expensive 
punishment  on  someone  who  cannot  pay  a  fine  when  it  falls 
due . 
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68.  The  Lieutenant  Governor  in  Council  may  make  regula¬ 
tions  establishing  a  program  to  permit  the  payment  of  fines 
by  means  of  credits  for  work  performed,  and,  for  the  purpose 
and  without  restricting  the  generality  of  the  foregoing  may. 

(a)  prescribe  classes  of  work  ajid  the  conditions  under 
which  they  are  to  be  performed : 

(b)  prescribe  a  system  of  credits ; 

(c)  provide  for  any  matter  necessary  for  the  effective 
administration  of  the  program, 

and  any  regulation  may  limit  its  application  to  any  part  or 
parts  of  Ontario. 


This  section  provides  for  the  creation  of  a  fine  op¬ 
tion  progr aimne  in  Ontario.  In  areas  where  the  adininis  i_ra— 
tive  machinery  is  available,  it  permits  an  impecunious 
defendant  to  work  off  his  fine  rather  than  go  to  jail. 


7  I ,  WTiere  an  Act  provides  that  a  fine  may  be  suspended 
subject  to  the  f>erformance  of  a  condition. 

{a)  the  period  of  suspension  shall  be  fixed  by  the  court 
and  shall  be  for  not  more  than  one  year; 

(6)  the  court  shall  provide  in  its  order  of  suspension 
the  method  of  proving  the  performance  of  the 
condition ; 

{( )  the  susp>ension  is  in  addition  to  and  not  in  lieu  of 
any  other  power  of  the  court  in  respect  of  the  fine; 
and 

(i)  the  fine  is  not  in  default  until  fifteen  days  have 
elapsed  after  notice  that  the  period  of  suspension 
ha^  expired  is  given  to  the  defendant. 
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This  provision  is  intended  to  empower  the  expansion  of 
a  highly  successful  concept  which  was  pioneered  at  the  North 
York  Traffic  Tribunal.  It  is  felt  that  in  certain  cases 
the  community  is  better  off  if  the  offender,  rather  than 
paying  a  monetary  penalty,  learns  not  to  commit  the  of¬ 
fence  again.  Thus  a  driving  offender  could  have  the  option 
of  attending  a  driver  safety  course  instead  of  paying  a 
fine;  hunters  could  attend  hunter  safety  courses. 


Because  of  the  varying  nature  of  the  conditions  which 
could  be  imposed  in  lieu  of  a  fine,  and  the  need  to  ensure 
that  facilities  are  in  place  to  cope  with  persons  sentenced 
under  this  section,  the  Act  is  enabling,  leaving  it  for 
individual  ministries  to  prescribe  the  appropriate  details. 
Once  a  ministry  does  so,  this  section  will  empower  justices 
to  impose  the  conditions  where  appropriate,  with  this 
section  setting  out  the  basic  procedural  guidelines. 

Probation 

WTnere  a  defendant  is  convicted  of  an  offence 
in  a  proceeding  commenced  by  information,  the  court  may, 
having  regard  to  the  age.  character  and  background  of  the 
defendant,  the  nature  of  the  offence  and  the  circumstance? 
surrounding  its  commission. 

[a]  suspend  the  passing  of  sentence  and  direct  that  the 
defendant  comply  with  the  conditions  prescribed 
in  a  probation  order; 

(i)  in  addition  to  fining  the  defendant  or  sentencing 
him  to  imprisonment,  whether  in  default  of  pay¬ 
ment  of  a  fine  or  otherwise,  direct  that  the  defendant 
comply  with  the  conditions  prescribed  in  a  probation 
order;  or 


(c)  where  it  imposes  a  sentence  of  imprisonment  on  the 
defendant,  whether  in  default  of  payment  of  a  fine 
or  otherwise,  that  does  not  exceed  ninety  days, 
order  that  the  sentence  be  served  intermittently  at 
such  times  as  are  specified  in  the  order  and  direct 
that  the  defendant,  at  all  times  when  he  is  not  m 
confinement  pursuant  to  such  order,  comply  with 
the  conditions  prescribed  in  a  probation  order. 
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(2)  A  probation  order  shall  be  deemed  to  contain  the 
conditions  that, 

(a)  the  defendant  not  commit  the  same  or  any  related 
or  similar  offence,  or  any  offence  under  a  statute 
of  Canada  or  Ontario  or  any  other  province  of 
Canada  that  is  punishable  by  imprisonment ; 

(b)  the  defendant  appear  before  the  court  as  and  when 
required;  and 

(c)  the  defendant  notify  the  court  of  any  change  in 
his  address. 

(3)  In  addition  to  the  conditions  set  out  in  subsection  2. 
the  court  may  prescribe  the  following  conditions  ‘in  a  pro¬ 
bation  order. 


(a)  that  the  defendant  satisfy  any  compensation  or 
restitution  that  is  required  or  authorized  by  an  Act, 

(ii)  with  the  consent  of  the  defendant  and  where  the 
conviction  is  of  an  offence  that  is  punishable  by 
imprisonment  that  the  defendant  perform  a  com^ 
munity  service  as  set  out  in  the  order; 

(f  i  where  the  conviction  is  of  an  offence  punishable 
bv  imprisonment,  such  other  conditions  relating  to 
the  circumstances  of  the  offence  and  of  the  defendant 
that  contributed  to  the  commission  of  the  offence 
as  the  court  considers  appropriate  to  prevent 
similar  unlawful  conduct  or  to  contribute  to  the 
rehabilitation  of  the  defendant;  or 

id)  where  considered  necessary  for  the  purpose  of  im¬ 
plementing  the  conditions  of  the  probation  order, 
that  the  defendant  report  to  a  responsible  person 
designated  by  the  court  and.  in  addition,  w^here 
the  circumstances  warrant  it.  that  the  defendant  be 
under  the  supervision  of  the  p>erson  to  whom  he  is 
required  to  report. 

(4;  A  probation  order  shall  be  in  the  prescribed  form  and 
the  court  that  makes  the  order  shall  specify  therein  the 
period  for  which  it  is  to  remain  in  force,  w'hich  shall  not 
be  for  more  than  two  years  from,  the  date  when  the  order 
takes  effect. 
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(5)  Where  the  court  makes  a  probation  order,  it  shall 
rausc  a  copy  of  the  order  and  a  copy  of  section  75  to  be  given 
to  the  defendant. 

(6)  The  Lieutenant  Governor  in  Council  ma\'  make  regu¬ 
lations  governing  restitution,  compensation  and  community 
service  orders,  including  their  terms  and  conditions. 


Subsections  (1)  and  (2)  are  self-explanatory.  Sub¬ 
section  (3) (a)  is  another  enabling  section  which  recognizes 
that  the  great  diversity  of  provincial  offences  precludes 
the  creation  of  restitution  procedures  and  limitations  appli¬ 
cable  to  all.  Nor  is  it  intended  to  make  the  Provincial 
Offences  Court  a  forum  for  the  collection  of  damages  in 
civil  matters.  Therefore,  it  is  left  to  individual  minis¬ 
tries  to  make  restitution  applicable  to  offences  for  which 
they  consider  it  appropriate.  Since  most  provincial  offences 
differ  from  criminal  law  in  that  there  is  not  often  an  iden¬ 
tified  individual  who  is  the  victim,  restitution  will  not 
have  the  same  significance  as  it  can  in  criminal  proceedings. 

The  remainder  of  the  section,  with  the  exception  of 
subsections  (3)(b)  and  (6),  is  self-explanatory.  Those 
provisions  again  recognize  that  a  basic  difference  between 
criminal  and  provincial  offences  is  that  very  few  persons 
convicted  of  the  latter  are  incarcerated.  It  follows  that 
community  service,  which  is  generally  a  substitute  for 
incarceration,  does  not  have  the  same  relevance  as  it  does 
in  criminal  proceedings.  Because,  however,  it  may  have  a 
role  to  play  in  the  more  serious  provincial  offences,  regu¬ 
lations  covering  the  myriad  of  details  essential  for  a 
community  service  programme  will  follow  the  enactment  of  this 
Act . 


74.  The  court  may.  at  any  time  upon  the  application, 
of  the  defendant  or  prosecutor  with  notice  to  the  other, 
after  a  hearing  or.  with  the  consent  of  the  parties,  without  a 
hearing. 
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(j)  make  any  changes  in  or  aaditions  to  the  condition' 
prescribed  in  the  order  that  in  the  opinion  o:  tho 
court  are  rendered  desirable  by  a  change  in  cir¬ 
cumstances  ; 

(M  relieve  the  defendant,  either  absoIutel\-  or  upon 
such  terms  or  for  such  f>eriod  as  the  court  considers 
desirable,  of  compliance  with  any  condition  described 
in  any  of  the  clauses  in  subsection  3  of  section  72 
that  is  prescribed  in  the  order;  or 

(c)  terminate  the  order  or  decrease  the  period  lo: 
which  the  probation  order  is  to  remain  in  force, 

and  the  court  shall  thereupon  endorse  the  probation  order 
riccordingly  and,  if  it  changes  or  adds  to  the  condition> 
prescribed  in  the  order,  inform  the  defendant  of  its  action 
and  give  him  a  copy  of  the  order  so  endorsed 


This  section  is  self-explanatory. 


75.  Where  a  defendant  who  is  bound  b\  a  probation 
order  is  convicted  of  an  oftence  constituting  a  breadi  ol 
condition  of  the  order  and. 


{a)  the  time  within  which  he  may  appeal  or  appi\  for 
leave  to  appeal  against  that  conviction  ha^  expired 
and  he  has  not  taken  an  appeal  or  applied  for 
leave  to  appeal ; 

(6)  he  has  taken  an  appeal  or  applied  for  leave  to  appeal 
against  the  conviction  and  the  appeal  or  application 
for  leave  has  been  dismissed  or  abandoned ;  or 

(c)  he  has  given  written  notice  to  the  court  that  con¬ 
victed  him  that  he  elects  not  to  appeal, 

or  where  the  defendant  otherwise  wilfully  fails  or  rofu<c‘' 
to  comply  with  the  order,  he  is  guilty  of  an  offence  and 
upon  conviction  the  court  may, 
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(d)  impose  a  fine  of  not  more  than  $1,000  or  imprison¬ 
ment  for  a  term  of  not  more  than  thirty  daN’s.  or 
both,  and  in  lieu  of  or  in  addition  to  the  penalty, 
continue  the  probation  order  with  such  changes  or 
additions  and  for  such  extended  term,  not  exceeding 
an  additional  year,  as  the  court  considers  reason¬ 
able  ;  or 

if)  where  the  justice  presiding  is  the  justice  who  made 
the  original  order,  in  lieu  of  imposing  the  penalty 
under  clause  d,  revoke  the  probation  order  and 
impose  the  sentence  the  passing  of  which  was  suspended 
upon  the  making  of  the  probation  order. 


This  section  forces  the  Crown  to  elect  between  charging 
the  offender  with  the  offence  of  breaching  probation  or 
having  him  sentenced  for  the  original  offence.  To  achieve 
the  second  alternative,  the  Crown  must  take  the  offender 
before  the  justice  who  originally  sentenced  him. 
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Procedures  in  Default  of  Payment  of  a  Fine 


Introduction 

Under  Code  sections  645  and  646  (1) ,  a  warrant  for  the 
arrest  of  the  offender  is  issued  when  a  fine  goes  into  de¬ 
fault.  This  warrant  must  be  processed  by  the  court  office 
and  the  police,  who  then  must  utilize  highly-paid  officers 
to  attempt  to  execute  the  warrant.  When  the  offender  is 
found,  he  or  she  must  be  processed  by  the  correctional 
institution,  with  incarceration  costing  the  taxpayer  approxi¬ 
mately  forty-eight  dollars  per  day.  As  well,  the  province 
loses  the  revenue  from  the  uncollected  fine. 

Remedying  the  Mischief 

The  basic  thrust  of  the  Act  is  an  attempt  to  keep 
fines  from  being  in  default  and  to  end  the  automatic  issu¬ 
ance  of  a  warrant  of  committal  when  they  are.  If  the  of¬ 
fender  does  default,  the  court  has  a  number  of  options  at 
its  disposal  to  maintain  the  integrity  of  the  administration 
of  justice. 

The  Act  directs  the  justice  to  first  order  the  sus¬ 
pension,  non-issuance  or  non-renewal  of  any  permit,  licence, 
registration  or  privilege  in  respect  of  which  suspension  is 
authorized  by  any  Act  for  non-payment  of  the  fine.  At  present, 
only  the  Act  governing  driving  and  motor  vehicles  authorize 
suspensions  for  this  purpose,  but  it  is  expected  that  other 
acts  will  follow  this  lead.  Once  a  person's  licence  is 
suspended,  it  will  not  be  renewed  until  the  fine  is  paid; 
further  penalties  including  incarceration  can  result  from 
carrying  on  the  licenced  activity  without  a  licence. 

The  Act  also  permits  a  justice  to  direct  the  court 
clerk..to  file  a  civil  judgment  against  the  offender.  This 
is  enforceable  in  the  same  manner  as  any  court-ordered  pay¬ 
ment;  if  need  be  the  defendant's  assets  can  be  sold  to  satisfy 
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the  fine. 

Only  when  any  available  suspensions  have  been  tried  and 
have  failed,  and  where  the  justice  decides  that  civil  en¬ 
forcement  or  any  other  reasonable  means  of  collecting  the 
fine  would  not  likely  prove  successful  in  a  reasonable 
period  of  time,  can  a  warrant  be  issued  for  the  arrest  and 
detention  of  the  offender.  Before  this  can  be  done  the  of¬ 
fender  will  have  to  be  given  notice  that  the  justice  was  in¬ 
tending  to  issue  a  warrant.  See  s.  87  concerning  notice. 

The  defendant  could  then  appear  and  make  representations 
to  the  justice  as  to  why  a  warrant  should  not  issue.  Even 
after  a  warrant  is  issued,  the  defendant  can  apply  for 
further  extensions  of  time  which  can  be  granted  in  appro¬ 
priate  circumstances,  thus  postponing  the  execution  of 
the  warrant. 

However,  if  an  offender  is  incarcerated,  he  or  she  will 
no  longer  be  able  to  satisfy  all  outstanding  fines  by  a 
Friday  night  to  Saturday  morning  jail  appearance.  Jail  in 
default  will  consist  of  a  minimum  of  three  days  plus  1  day 
for  each  $25. 

Although  the  Act  greatly  minim.izes  the  use  of  jail  as 
a  sanction  for  non-payment,  it  does  not  eliminate  it.  This 
flows  from  the  fact  that  the  fine  is  not  like  a  civil  debt; 
it  is  a  punishment,  one  of  the  purposes  of  which  is  to 
deter  the  offender  and  others  from  similar  conduct.  The 
means  of  collecting  the  fine  can  therefore  be,  in  appropri¬ 
ate  cases,  onerous.  Under  the  Act,  virtually  nothing  short 
of  wilful  non-payment  will  result  in  incarceration,  but  the 
offender  who  creates  this  situation  for  himself  has  no 
valid  complaint  when  he  finds  that  incarceration  for  non¬ 
payment  is  now  a  very  substantial  penalty  indeed. 
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Civil  Enforcement 


09^ _ (1)  Wlien  the  payment  of  a  fine  is  in  default,  the 

clerk  of  the  court  may  complete  a  certificate  in  the  prescribed 
form  as  to  the  imposition  of  the  fine  and  the  amount  remain- 
in£  unpaid  and  file  the  certificate  in  a  court  o(  competent 
iurisdiction  and  upon  filing,  the  certificate  shall  be  deemed 
to  be  an  order  or  judgment  of  that  court  for  the  purposes  of 

enforcement. 

(2)  A  certificate  shall  not  be  filed  under  subsection  1  after 
two  years  after  the  default  in  respect  of  which  it  is  issued. 

(3)  Where  a  certificate  has  been  filed  under  subsection  1 
and  the  fine  is  fully  paid,  the  clerk  shall  file  a  certificate  of 
paNTnent  upon  which  the  certificate  of  de.ault  is  discharged 
and  where  a  wnt  of  execution  has  been  filed  with  the  shenn, 
the  clerk  shall  file  a  certificate  of  pa\Trient  with  the  sheriff, 
upon  which  the  wnt  is  cancelled. 


This  follows  from  the  power  created  in  s,  70(2).  It 
permits  a  defaulted  fine  to  be  collected  in  the  same  manner 
as  any  civil  judgment  debt.  Thus,  in  appropriate  cases, 
assets  of  a  defaulting  offender  could  be  seized  and  sold 
to  satisfy  the  fine.  For  practical  reasons  this  option 
will  not  be  used  in  most  cases  involving  small  amounts;  it 
is  useful  for  collecting  large  fines  levied  against  corpora¬ 
tions  . 


70. — (1)  The  payment  of  ,a  fine  is  in  default  when  any 
part  of  the  fine  is  due  and  unpaid  for  fifteen  days  or  more. 

(2)  Where  a  justice  is  satisfied  that  payment  of  a  fine  is  in 
default,  the  justice. 

(a)  shall  order  that  any  permit,  licence,  registration 
or  privilege  in  respect  of  which  a  susp>ension  is 
authorized  by  or  under  any  Act  for  non-payment  of 
the  fine  be  suspended,  not  renewed  or  not  issued 
until  the  fine  is  paid ;  and 

{b)  may  direct  the  clerk  of  the  court  to  proceed  with 
civil  enforcement  under  section  69. 
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(3)  A  justice  may  issue  a  warrant  in  the  prescribed  form 
for  the  committal  of  the  defendant  where, 

{a)  an  order  or  direction  under  clause  a  of  subsection  2 
has  not  resulted  in  pa^-ment  within  a  time  that  is 
reasonable  in  the  circumstances ; 


{b)  all  other  reasonable  methods  of  collecting  the 
fine  have  been  tried  and  failed  or,  in  the  opinion  of 
the  justice,  would  not  likely  result  in  payment  with¬ 
in  a  reasonable  time  in  the  circumstances;  and 

(c)  the  defendant  has  been  given  fifteen  days  notice  of 
the  intent  to  issue  a  warrant  and  has  had  an 
opportunity  to  be  heard. 

(4)  In  exceptional  circumstances  where,  in  the  opinion  of 
the  court  im.posing  the  fine,  to  proceed  under  subsection  3 
would  defeat  the  ends  of  justice,  the  court  may, 

(U)  order  that  no  warrant  of  committal  be  issued  under 
subsection  3;  or 

[b]  order  imprisonment  in  default  of  payment  of  the 
fine  and  that  no  extension  of  time  for  payment  be 
granted. 

(5)  Imprisonment  under  a  warrant  issued  under  subsection 
3  or  4  sha’J  be  for  three  days,  plus  one  day  for  each  $25  or 
part  thereof  that  is  in  default,  subject  to  a  ma.ximum  period 

of, 

{a)  ninety  days;  or 

{b)  half  of  the  maximum  imprisonment,  if  any,  provided 
for  the  offence. 

whichever  is  the  greater. 

(6)  Any  payment  made  after  a  warrant  is  issued  under 
subsection  3  or  4  shall  reduce  the  term  by  the  number  of 
days  that  is  in  the  same  proportion  to  the  number  of  days 
in  the  term  as  the  amount  paid  bears  to  the  total  fine  and 
no  amount  offered  in  part  payment  of  a  fine  shall  be  accepted 
unless  it  is  sufficient  to  secure  reduction  of  sentence  of  one 
day.  or  a  multiple  thereof. 
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Under  subsection  (2) (a) ,  the  justice  shall  suspend  any 
permit,  licence,  registration,  or  privilege.  Please  note 
that  there  is  no  need  for  a  judicial  order  before  reinstating 
a  licence  or  privilege  which  has  been  suspended.  This 
permits  administrative  reinstatement  as  soon  as  the  fine  has 
been  paid,  thus  providing  speedier  service  to  the  public. 

Under  subsection  (2) (b) ,  the  justice  may  direct  civil 
enforcement  of  the  defaulted  fine. 

Under  subsection  (3) ,  a  justice  may  issue  a  warrant 
if  one  of  the  circumstances  mentioned  in  the  section  is  met. 

Subsection  (4)  gives  the  justice  discretion  to  either 
not  order  a  warrant  or  to  order  imprisonment  in  exceptional 
circumstances,  in  the  context  of  a  conviction  at  trial. 

It  does  not  apply  when  the  justice  is  dealing  with  a  fine 
previously  imposed  which  is  now  in  default. 

Subsection  (5)  is  intended  to  discourage  scoff laws 
who  run  up  hundreds  of  dollars  of  fines  and  eliminate  them 
by  spending  Friday  night  and  Saturday  morning  in  jail. 

Under  this  subsection,  imprisonment  would  be  for  a  minimum 
of  three  days. 

Subsection  (6) :  The  following  example  illustrates  the 
effect  of  payments  m.ade  after  a  warrant  of  committal  has 
been  issued; 


Defendant  is  fined  $100 
Defendant  pays  only  $  50 
After  30  days,  $  50  is  in  default. 

A  warrant  is  issued  under  section  70(4)  (b) 
for  5  days  imprisonment  (3  days  +  1  day  for 
each  $25  in  default  =3+2=5)  -section  70(5) 
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Defendant  is  taken  to  jail  and  pays  $20. 
Term  of  imprisonment  is  reduced  by: 


amount  paid 
total  fine 

X  number  of  days  in  term 

^  X  5  = 
100 

1  day 

Therefore  defendant  remains  in  jail  for  4  days 


Note  that  the  amount  of  the  total  fine  is  used  to  calcu 
late  the  reduction  in  jail  time,  not  the  amount  in  default. 


r- 


4 


'"'it. 


% 


’s-'i; 


133 


VIII.  The  Exercise  of  Judicial  Discretion 

Introduction 

There  are  a  n-umber  of  areas  in  The  Provincial  Offences 
Act  in  which  the  justice  of  the  peace  has  substantially 
more  discretionary  powers  than  he  formerly  had  under  the 
Criminal  Code.  In  most  cases,  charges  under  The  Provin¬ 
cial  Offences  Act  are  heard  in  a  Provincial  Offences  Court  pre¬ 
sided  over  by  a  justice.  This  means  that,  while  a  jus¬ 
tice  is  acting  under  the  general  supervision  of  a  judge 
of  the  Provincial  Court  (Criminal  Division) ,  he  is  the 
presiding  judicial  officer  in  the  court  of  first  instance. 

If  his  decision  is  not  appealed  to  a  provincial  court 
judge  or  reviewed  by  the  High  Court,  it  will  be  binding. 

The  justice  should,  therefore,  be  aware  of  the  degree  of 
discretionary  power  he  has,  and  when  it  is  available  to 
him. 


Definition 


Discretionary  powers,  as  defined  by  the  Law  Reform 
Commission  of  Canada  in  "A  Catalogue  of  Discretionary  Powers 
in  the  Revised  Statutes  of  Canada"  (Information  Canada,  1970), 
p.  2, are  the  following: 

discretionary  powers  for  the  purposes 
of  this  study  are  taken  to  include 
any  decision  in  which  the  result  is 
not  predetermined  by  statute.  They 
therefore  comprise  decisions  in¬ 
volving  a  choice  whether  to  exercise 
a  power,  decisions  concerning  the 
manner  in  which  power  is  to  be  exer¬ 
cised  and,  as  well,  any  matter  in¬ 
volving  judgment,  for  example,  a 
decision  as  to  whether  a  particular 
set  of  circumstances  exists  or  has 
existed. 
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Jowitt's  Dictionary  of  English  Law  (p.  639)  defines 
discretion  as: 


a  man's  own  judgment  as  to  what 
is  best  in  a  given  case,  as  op¬ 
posed  to  a  rule  governing  all 
cases  of  a  certain  kind. 


When  Judicial  Discretion  is  Available 


As  stated  above,  discretion  is  available  any  time  a 
decision  is  not  predetermined  by  statute.  Any  sections  of 
the  Act  containing  the  following  words  or  phrases  delegate 
an  element  of  discretion  to  the  presiding  judicial  officer 

(a)  'may'  -  s.  49(1)  states; 

49. — (1)  The  court  may  order  that  an  exhibit  be  kept 
in  such  custody  and  place  as.  in  the  opinion  of  the  court, 
i''  appropriate  for  its  preservation. 


S.  30(16)  of  The  Interpretation  Act,  R.S.O.  1970, 
c.  225,  states  that  the  word  "may"  shall  be  construed  as 
permissive.  According  to  nineteenth  century  British  law, 
however,  if  a  judge  proceeds  on  a  wrong  principle  in  a 
matter  within  his  discretion,  his  order  may  be  set  aside 
by  an  appellate  court:  Watson  v.  Rodwell  (1876),  3  Ch.D. 
380.  An  example  of  a  wrong  principle  would  be  where  a 
justice  displayed  an  obvious  bias  against  the  accused. 

(b)  phrases  such  as  "where  a  justice  is  satisfied" 

(s.  40(1)),  "a  court  has  reason  to  believe"  (s.  45(1)), 

"in  the  opinion  of  the  court"  (s.  60(2)),  and  "in  its 
discretion"  (s.  61(2))  sometimes  accompany  the  word  "may" 
and  are  useful  indicia  of  the  presence  of  judicial  discre¬ 
tion  . 
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When  Discretionary  Powers  are  not  Available 


Discretionary  powers  are  not  available  or  severely 
limited  when  the  statute  sets  out  the  result  flowing  from 
a  given  set  of  facts.  Discretion  is  non-existent,  for 
example,  when  the  statute  uses  the  word  "shall".  In  s. 
67(2),  the  Act  states:  "where  the  court  imposes  a  fine, 
the  court  shall  ask  the  defendant  if  he  wishes  an  extension 
of  the  time  for  payment  of  the  fine."  The  Interpretation 
Act ,  supra,  s.  30(34)  states  "shall"  shall  be  construed 
as  imperative.  See  also  R.  v.  Goertzer  (1949),  9  C.R.  79, 

2  W.W.R.  1208  (Man.),  where  a  "shall"  requirement  was  held 
to  be  imperative. 

Discretionary  powers  are  severely  limited  in  cases 
v/here  the  Act  outlines  a  limited  number  of  choices  available 
to  the  judicial  officer.  For  example,  s.  44(2)  states: 


44-.  (2)  Evidence  taken  by  a  commissioner  appointed  under 
subsection  1  may  be  read  in  evidence  in  the  proceeding  if, 

(а)  it  is  proved  by  oral  evidence  or  by  affidavit  that 
the  witness  is  unable  to  attend  for  a  reason  set  out 
in  subsection  1 ; 

(б)  the  transcript  of  the  evidence  is  signed  by  the 
commissioner  by  or  before  whom  it  purports  to  have 
been  taken ;  and 

(c)  it  is  proved  to  the  satisfaction  of  the  court  that 
reasonable  notice  of  the  time  and  place  for  taking 
the  evidence  was  given  to  the  other  party,  and  the 
party  had  full  opportunity  to  cross-examine  the 
witness. 


In  this  section,  evidence  taken  by  a  commissioner  may 
be  read  in  evidence  if  and  only  if  certain  conditions  pre¬ 
cedent  are  met. 
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Use  of  Discretionary  Powers 


By  definition,  discretionary  powers  give  judicial  of¬ 
ficers  the  right  to  make  binding  decisions.  These  powers, 
however,  do  not  give  the  justice  carte  blanche  to  decide 
anything  he  wishes;  his  decision  should  concur  with  the 
objectives  of  the  Act  and  general  principles  of  law. 

The  main  objectives  of  the  Act  are: 

(a)  to  replace  the  old  summary  convictions  procedure 
for  the  prosecution  of  provincial  offences  with  a  new  pro¬ 
cedure  that  reflects  the  difference  between  provincial  of¬ 
fences  and  criminal  offences; 

(b)  to  create  a  clear,  self-contained  procedural  code 
to  simplify  procedures,  eliminate  technicalities,  enhance 
procedural  rights  and  protections  and  remove  the  obstacle 
of  delay  from  the  assertion  of  rights  and  the  collection 
of  fines; 

(c)  to  bring  flexibility  to  the  defendant's  options, 

as  well  as  reduce  the  costs  of  holding  criminal-style  trials 
in  all  cases  in  which  the  defendant  has  not  mailed  in  his 
fine ; 


(d)  to  simplify  appeals; 

(e)  to  replace  imprisonment  as  a  form  of  sentencing 
with  the  civil  enforcement  of  fines. 

An  overriding  principle  of  law,  which  should  guide  the 
justice's  use  of  discretion,  is  the  presumption  of  innocence 
on  the  part  of  the  accused. 
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In  short,  discretion  is  "to  discern  by  the  right  line 
of  law,  and  not  by  the  crooked  cord  of  private  opinion,  which 
the  vulgar  call  discretion."  (Co.  Litt.  227b). 
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IX.  Appeal  and  Review  in  the  Provincial  Offences  Act,  1979 

« 

Introduction 

Under  the  Criminal  Code^  provisions  governing  an  appeal 
from  the  trial  of  an  offence  punishable  on  summary  conviction 
are  set  out  in  Part  XXIV.  It  is  there  provided  that  an  ap¬ 
peal  may  be  taken  either  to  an  appeal  court , meaning  a  county 
or  district  court  in  Ontario,  or  by  way  of  stated  case  to 
the  Supreme  Court. 

Appeal  procedure  where  a  proceeding  is  commenced  by  in¬ 
formation  under  Part  III  of  The  Provincial  Offences  Act 
differs  to  an  extent  from  the  previous  Code  provisions.  If 
the  Part  III  trial  is  presided  over  by  a  justice  of  the 
peace,  the  appeal  is  to  be  to  a  judge  of  the  provincial 
court  (criminal  division) .  If  the  Part  III  trial  is  presided 
over  by  a  provincial  judge,  the  appeal  will  continue  to  be, 
as  in  the  Code ,  to  the  county  court.  In  both  instances 
under  Part  III,  the  appeal  will  be  identical  in  form  and 
nature;  the  only  difference  lies  in  the  judicial  officer 
who  presides  over  the  appeal. 

This  change  enhances  the  access  of  members  of  the  pub¬ 
lic  to  appellate  remedies.  The  provincial  court  is  both 
geographically  and  practically  more  accessible  to  the 
average  citizen.  In  particular,  defendants  may  be  represented 
by  an  agent  in  the  provincial  court  (but  only  by  a  lawyer  in 
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the  county  court).  Moreover,  having  the  provincial  judge 
hear  all  appeals  from  the  local  justices  of  the  peace  will 
significantly  augment  the  supervisory  function  of  the  provin¬ 
cial  judge.  That  supervisory  function  is  a  very  important 
method  of  assuring  the  direction  of  the  justices  of  the 
peace  who  preside  over  provincial  offences. 

All  appeals  in  a  proceeding  commenced  by  certificate 
under  Parts  I  and  II  will  be  heard  in  a  provincial  court 
(criminal  division) .  The  appeal  is  as  of  right  to  a  pro¬ 
vincial  court  which  will  proceed  by  way  of  an  informal 
review.  The  only  difference  between  a  Part  I  and  II  ap¬ 
peal  as  opposed  to  a  Part  III  is  that  the  latter  includes 
appeals  from  a  finding  on  the  issue  of  mental  disorder.  In 
addition,  there  is  a  further  level  of  appeal  to  the  Court 
of  Appeal  on  any  question  of  law  alone,  as  well  as  to  sen¬ 
tence  in  Part  III  proceedings  only.  This  affords  the  bene¬ 
fit  of  the  highest  court  in  the  province  ruling  upon  im¬ 
portant  questions  arising  out  of  the  operation  of  this  Act. 

Sections  and  Comments 

92. — (1)  In  this  Part. 

(a)  "counsel”  when  used  in  respect  of  proceedings  in  a 
provincial  court  (criminal  division)  includes  an 
agent ; 

(b)  "court”  means  the  court  to  which  an  appeal  is 
or  may  be  taken  under  this  Part ; 

(c)  "judge”  means  a  judge  of  the  court  to  which  an 
appeal  is  or  may  be  taken  under  this  Part ; 

(d)  "rules”  means  the  rules  made  under  section  123; 

(c)  “sentence”  includes  any  order  or  disposition  con¬ 
sequent  up>on  a  conviction  and  an  order  as  to  costs. 
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(2'  In  this  Part,  a  reference  to  the  Court  of  Appeal  means 
the  Court  of  Appeal  notwithstanding  subsection  2  of  section 
17  of  The  Judicature  Act. 

Subsection  (1) (a)  permits  an  agent  to  appear  when  a 
Part  III  appeal  is  taken  to  the  provincial  court  (criminal 
division) . 

Subsection  (2)  clarifies  the  intent  that  the  subsequent 
appeal  be  to  the  Court  of  Appeal  rather  than  to  the  Divis¬ 
ional  Court. 

Appeals  under  Part  III 


93. — (1)  Where  a  proceeding  is  commenced  by  information 
under  Part  III,  the  defendant  or  the  prosecutor  or  the 


Attorney  General  by  way  of  intervention  may  appeal  from  a 
conviction  or  dismissal  or  from  a  finding  as  to  ability 
because  of  mental  disorder,  to  conduct  a  defence  or  as  to 
sentence. 

(2)  An  appeal  under  subsection  1  shall  be, 

(«'  where  the  appeal  is  from  the  decision  of  a  justice  of 
the  peace,  to  the  provincial  court  (criminal  division i 
of  the  county  or  district  in  which  the  adiudication 
was  made,  or 

{b)  where  the  appeal  is  from  the  decision  of  a  provincial 
judge,  to  the  county  or  district  court  of  the  countv 
or  district  in  which  the  adjudication  was  made. 

(3)  The  appellant  shall  give  notice  of  appeal  in  such  man¬ 
ner  and  within  such  period  as  is  provided  by  the  rules. 


Under  subsection  (1)  appeals  may  be  from  conviction, 
dismissal,  or  sentence,  as  well  as  a  finding  as  to  ability 
to  conduct  a  defence  because  of  mental  disorder.  This 
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finding  as  to  ability  to  conduct  a  defence  because  of  a 
mental  disorder  may  only  be  made  by  a  judge  by  virtue  of 
section  45;  thus,  the  appeal  must  be  governed  by  subsection 
(3) (b)  and  is  headed  by  a  judge  of  the  county  or  district 
court.  An  appeal  can  also  be  made  as  to  sentence,  which 
includes  an  order  as  to  costs.  Refer  to  s.  92(1) (e) . 

Under  subsection  (2) (a) ,  if  the  Part  III  trial  is 
presided  over  by  a  justice  of  the  peace,  the  appeal  is  to 
be  to  the  provincial  court  (criminal  division). 

Under  subsection  (2)  (b)  ,  if  the  Part  III  trial  is  pre¬ 
sided  over  by  a  provincial  judge,  the  appeal  will  be  to 
the  county  or  district  court. 

94.  A  defendant  who  app)eab  shall,  if  he  is  in  custody, 
remain  in  custody,  but  a  judge  may  order  his  release  upon 
any  of  the  conditions  set  out  in  subsection  2  of  section  134. 

This  section  is  derived  from  Code  s.  752. 

95. — (1)  A  notice  of  appeal  by  a  defendant  shall  not  be 
accepted  for  filing  if  the  defendant  has  not  paid  in  full  the 
fine  imposed  by  the  decision  appealed  from. 

(2)  A  judge  may  waive  compliance  with  subsection  I  and 
order  that  the  appellant  enter  into  a  recognizance  to  appear 
on  the  appeal,  and  the  recognizance  shall  be  in  such  amount, 
with  or  without  sureties,  as  the  judge  directs. 

Under  subsection  (1) ,  the  defendant  must  pay  his  fine 
in  full  before  a  notice  of  appeal  will  be  accepted;  the 
reason  for  this  is  that  appeal  provisions  have  been  abused 
in  the'  past. 
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Subsection  (2)  permits  waiver  of  this  requirement  in  appro¬ 
priate  cases. 


96.  The  filing  of  a  notice  of  app>eal  does  not  stav  the 
conviction  unless  a  judge  so  orders. 


This  section  ensures  that  in  normal  cases ,  the  con¬ 
viction  and  its  consequences  are  not  disturbed  by  the 
filing  of  a  notice  of  appeal. 


97. — (1)  Where  an  appellant  is  in  custody  pending  the 
hearing  of  the  appeal  and  the  hearing  of  the  appeal  has  not 
commenced  within  thirty  days  from  the  day  on  which  notice 
of  the  appeal  was  given,  the  person  having  custody  of  the 
appellant  shall  apply  to  a  judge  to  fix  a  date  for  the  hearing 
of  the  appeal 

(2)  Upon  receiving  an  application  under  subsection  1, 
the  judge  shall,  after  giving  the  prosecutor  a  reasonable 
opportunity  to  be  heard,  fix  a  date  for  the  hearing  of  the 
appeal  and  give  such  directions  as  he  thinks  appropriate 
for  expediting  the  hearing  of  the  appeal. 


This  section  is  derived  from  Code  s.  752.3. 


98.  A  person  does  not  waive  his  right  of  appeal  by 
reason  only  that  he  pays  the  fine  or  complies  with  any 
order  imposed  upon  conviction. 


This  section  is  derived  from  Code  s.  753(1). 


99.  Where  a  notice  of  appeal  has  been  filed,  the  clerk 
of  the  appeal  court  shall  notifv  the  clerk  of  the  provincial 
offences  court  appealed  from  of  the  appeal  and,  upon  receipt 
of  the  notification,  the  clerk  of  the  provincial  offences  court 
shall  transmit  the  order  appealed  from  and  transmit  or 
transfer  custody  of  all  other  material  in  his  possession  or 
control  relevant  to  the  proceedings  to  the  clerk  of  the  appeal 
court  to  be  kept  with  the  records  of  the  appeal  court. 


V* 

'  I  -•»'.• 

»  i'r:'"*  T*r 

'  i  "I  ■  ^*>14^ 

‘.-.Tir  •  ' . 


fs+wfl  * •(! 

-  - '  I  ' » 

-':r  .•  ors.*.. -■■  * '.i 

.1,1  -  ,  •  .  i  r*'  -  ■  '  •  Iki'l/' 


1  *r;  »‘ 


-143- 


This  section  is  derived  from  Code ; s . 754 (1) . 


100.  •].  The  court  mat-,  where  it  considers  it  to  be  in 

the  interests  oi  justice, 

(<?'  order  the  production  of  any  writing,  e.xhibit  or 
other  thing  relevant  to  the  appeal ; 

(b)  order  any  witness  who  would  have  been  a  com¬ 
pel  able  witness  at  the  trial,  whether  or  not  he  wa^ 
called  at  the  trial. 


(i)  to  attend  and  be  examined  before  the  court 
or 


(ill  to  be  examined  in  the  manner  pro\-ided  bv 
the  rules  before  a  judge  of  the  court,  or  before 
any  officer  of  the  court  or  justice  of  the  peace 
or  other  person  appointed  bv  the  court  for 
the  purpose ; 

(<r)  admit,  as  evidence,  an  examination  that  is  taken 
under  subclause  ii  of  clause  6; 

(d)  receive  the  evidence,  if  tendered,  of  any  witness; 

(f)  order  that  any  question  arising  on  the  appeal  that, 

li'  involves  prolonged  examination  of  writings  or 
accounts,  or  scientific  investigation,  and 

(II)  cannot  in  the  opinion  of  the  court  conveni¬ 
ently  be  inquired  into  before  the  court 

be  referred  for  inquiry  and  report,  in  the  manner 
provided  by  the  rules,  to  a  special  commissioner 
appointed  by  the  court,  and 


(/'  act  upon  the  report  of  a  commissioner  who  is 
appointed  under  clause  e  in  so  far  as  the  court 
thinks  fit  to  do  so. 


(2)  In  proceedings  under  this  section,  the  parties  or  their 
counsel  are  entitled  to  examine  or  cross-examine  witnesses 


and.  in  an  inquiry  under  clause 
entitled  to  be  present  during  the 
evidence  and  to  be  heard. 


e  of  subsection  1,  are 
inquiry  and  to  adduce 
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This  section  is  derived  from  Code  s.  610. 


Subsection  (1) (a) : 


Where  the  trial  judge  incorrectly  refused  to  admit 
a  document  into  evidence,  it  was  accepted  upon  ap¬ 
peal  by  the  appellate  Court  and  considered  in  al¬ 
lowing  the  appeal  and  enterinc  a  verdict  of  acquit¬ 
tal.  R.  V.  PARTRIDGE  (1973), 'l5  C.C.C.  (2d) 434,  5 
Nfld.  &  P.E.I.R.  420  (P.E.I.S.C. ) . 


Subsection  (1) (b) : 


Approval  was  given  to  an  appellate  Court  receiving 
viva  voce  evidence  of  analysts  whose  certificates 
had  been  admitted  as  evidence  at  trial.  KISSICK 
et  al  V.  THE  KING  (1952)  ,  102  C.C.C.  129,  14  C.R.l 
TTTTT  (S.C.C.) 


Subsection  (1) (d) ; 


If  the  fresh  evidence  is  considered  to  be  of  suffi¬ 
cient  strength  that  it  might  reasonably  affect  the 
verdict  of  the  jury  it  should  not  be  excluded  on 
the  grounds  of  an  earlier  failure  to  exercise  reas¬ 
onable  diligenc_e  to  present  it  at  trial.  MCMARTIN  v. 

THE  QUEEN,  [19  6  5]  1  C.C.C.  142  ,  43  C.R.  403  (  9  :  0 )  ( S  .  C  .  C  . )  . 

Before  receiving  the  proposed  new  evidence,  the  ap¬ 
pellate  Court  must  first  be  satisfied  that  it  is 
of  sufficient  cogency  to  warrant  the  granting  of  a 
new  trial.  R.  v.  YOUNG  and  three  others,  [19  701  5  C.C.C. 
142,  11  C.R.N.S.  104  (N.S.S.C.  App.  Div. ) 

The  power  of  an  appellate  Court  to  admit  new  evidence 
is  broad  and  where  this  evidence,  clearly  relevant 
to  the  issue  of  guilt,  was  known  to  the  accused  but 
unknown  to  his  counsel  at  trial,  then  considering 
the  young  accused's  inexperience  and  unfamiliarity 
of  the  finality  of  the  trial  process  it  should  be 
admitted.  R.  v.  TAYLOR  (1975) ,  22  C.C.C.  (2d)  321  , 

1975  3  W.W.R.  485  (Alta.  S.C.  App.  Div.) 
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Even  if  the  fresh  evidence  would  have  had  the  ef¬ 
fect  of  nullifying  other  evidence  it  will  not  be 
admitted  if  the  result  of  its  reception  when 
weighed  against  the  entire  evidence  might  not 
have  reasonably  affected  the  jury's  verdict. 

R.  V.  DEMETER  (1975)  ,  25  C.C.C.  (2d)  417  at  p. 

461,  10  O.R.  (2d)  321  at  p.  365  (5:0)  (Ont.  C.A.) 

The  Court  of  Appeal's  power  under  this  section 
is  limited  to  admitting  as  fresh  evidence  admis¬ 
sible  evidence  only  and  manifestly  does  not  auth¬ 
orize  a  Court  of  Appeal  to  dispense  with  the  law 
of  hearsay  evidence.  R.  v.  O'BRIEN  (1977)  ,  35 
C.C.C.  (2d)  209,  76  D.L.R.  (3d)  513  (9:0)  (S.C.C.) 

101. — (1)  An  app>ellant  may  appear  and  act  personally 
or  by  counsel. 

(2)  An  appellant  who  is  in  custody  as  a  result  of 
decision  apf>ealed  from  is  entitled  to  be  present  at  the  hearing  custody 
of  the  appeal 

(3)  The  power  of  a  court  to  impose  sentence  mav  beSentencinp 

'  ‘  11  •  ■  in  ibserce 

exercised  notwithstanding  that  the  app>ellant  is  not  present. 


Subsection  (1)  clarifies  the  right  of  an  appellant 
to  act  by  counsel,  which  in  the  event  of  an  appeal  to  the 
provincial  court  (criminal  division)  is  defined  by  section 
92  to  include  an  agent.  By  virtue  of  section  82,  a  de¬ 
fendant  who  is  a  respondent  in  an  appeal  may  likewise  act 
by  counsel  or  agent. 


Subsection  (2)  narrows  the  breadth  of  the  corres¬ 
ponding  Code  provision  (s.  615). 


102.  An  appellant  may  present  his  case  on  appeal  and  his 
argument  in  writing  instead  of  orally,  and  the  court  shall 
consider  any  case  or  argument  so  presented. 


This  section  is  derived  from  Code  s.  615(3). 


103.  (1)  On  the  hearing  of  an  appeal  against  a  con- 

N’iction  or  against  a  finding  as  to  the  ability,  because  of 
mental  disorder,  to  conduct  a  defence,  the  court  by  order. 
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(a)  may  allow  the  appeal  where  it  is  of  the  opinion 
that, 

(i)  the  finding  should  be  set  aside  on  the  ground 
that  it  is  unreasonable  or  cannot  be  supported 
by  the  evidence. 

(ii)  the  judgment  of  the  trial  court  should  be 
set  aside  on  the  ground  of  a  wrong  decision 
on  a  question  of  law,  or 

(iii)  on  any  ground,  there  was  a  miscarriage  of 
justice;  or 

(6)  may  dismiss  the  app>eal  where. 

(i)  the  court  is  of  the  opinion  that  the  appellant, 
although  he  was  not  properly  convicted  on  a 
count  or  part  of  an  information,  was  properly 
convicted  on  another  count  or  part  of  the 
information, 

(ii)  the  appeal  is  not  decided  in  favour  of  the 
appellant  on  any  ground  mentioned  in  clause 
a,  or 

(iii)  notwithstanding  that  the  court  is  of  the 
opinion  that  on  any  ground  mentioned  in 
subclause  ii  of  clause  a  the  appeal  might  be 
decided  in  favour  of  the  apjoellant,  it  is  of 
the  opinion  that  no  substantial  wrong  or  mis¬ 
carriage  of  justice  has  occurred. 

(2 1  Where  the  court  allows  an  appeal  under  clause  a  of 
subsection  1.  it  shall, 

{a)  where  the  appeal  is  from  a  conviction. 

(i)  direct  a  finding  of  acquittal  to  be  entered, 
or 

(ii)  order  a  new  trial;  or 

(b)  where  the  appeal  is  from  a  finding  as  to  the  abilitv. 
because  of  mental  disorder,  to  conduct  a  defence, 
order  a  new  trial,  subject  to  section  45. 

(3)  Where  the  court  dismisses  an  appeal  under  clause  b 
of  subsection  1.  it  may  -substitute  the  decision  that  in  its 
opinion  should  have  been  made  and  affirm  the  sentence 
pa^^ed  by  the  trial  court  or  impx)se  a  sentence  that  is  war¬ 
ranted  in  law. 
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This  section  is  derived  from  Code  s.  613(1,2,3). 


Subscc.  (l)  {(i)  (f) .  The  pijrasc  '‘luircasonablc  or  cannot  be  supported  by 
die  evidence”  allows  an  app>ellate  Court  to  exercise  its  independent  judg¬ 
ment  to  decide  wbether  titc  ev  idence  was  of  such  a  kind,  description  or 
character  that  it  woidd  be  unsafe  to  rest  a  conviction  upon  it:  R.  v. 
RUSNAK,[m3]  1C.C.C.143  (B.C.C.A.) . 

Where  the  jury  was  mistaken  in  that  its  deductions  from  the  evidence 

were  illogical  or  there  was  a  clear  error  in  its  appreciation  of  the  evidence 
there  can  be  no  foundation  for  a  verdict  of  guiliv:  R.  v.  SAXGHI  (1971) , 
6  C.C.C.  (2d)  123,  3  N.S.R.  (2d'  70  (N.S.S.C.App.Div.) . 

In  the  first  majority  reasons  lor  judgment  in  R.  v.  CAOUETTE  (1972) , 
9  C.C.C.  (2d)  449,  32  D.L.R.  (3d;  LS5  (^S.C.C.)  it  was  held  per  Fauteux 
C.J.C.  (Abbott,  Judson  and  Pigeon.  JJ.,  concurring) ,  that  if  an  appellate 
court  is  of  the  opinion  that  there  was  an  absence  or  insufficiency  of  evi¬ 
dence  it  cannot  set  aside  the  ju:^’s  conviction  before  considering  whether 
the  evidence  permitted  the  jurv  to  find  the  accused  guilty. 

A  useful  review  of  tlie  inception  of  and  authorities  on  subpara,  (i)  will 
be  found  in  the  reasons  for  judsment  of  Branca,  }..A..  in  R.  u.  DHJLLOX 
(1972),  9  C.C.C.  (2d)  414,  [1973]  1  W.W.R.olO  (B.C.C..A.) . 

The  function  of  an  appeih'.:-:  Court  on  its  review  of  evidence  as  to 
whether  or  not  a  verdict  w.is  unreasonable  wtis  tlie  subject  of  two  opinions 
in  CORBETT  v.  THE  QLTr.V  (1 973^ .  M  C.C.C.  (2d)  3S5,  25  C.R.N.S. 
296  (S.C.C.) .  The  majority  (5:2;  held  that  on  this  issue  the  question  was 
not  whetlier  the  verdict  was  unjustified,  but  whether  the  weight  of  the 
evidence  was  so  weak  that  the  verdict  of  guilty  was  unreasonable  because 
no  reasonable  jury  acting  judicially  could  liave  reached  it.  The  minority 
view  was  that  an  appellate  Court  on  this  issue  had  a  duty  to  weigh  the 
evidence  to  bring  its  own  judgment  to  bear  on  the  issue  as  to  whether  the 
jury's  verdict  was  unreasonable  or  could  not  be  supported  by  the  evidence 
and  was  quite  entitled  to  sub>:;iute  it:  opinion  loi  that  of  tire  jury  on 
that  issue. 

Subscc.  (1)  {b)  (iii) .  The  onus  i:  upon  the  Crown  to  satisfv  tlic  appell.ate 
court  that  the  \eiili(t  wnuld  il\  li.ac  been  die  s.iiiic  il  tlie  ci  ror 

had  not  occurred.  Even  so  the  appellate  court  may  still  choose  to  allow 
the  appeal  if  there  was  any  possibility  that  the  jury,  properly  charged, 
would  have  had  a  reasonable  doubt:  COLPITTS  v.  THE  QLEEN, 
[1966]  1  C.C.C.  146,47  C.R.  175  (S.C.C.)  (4:3). 

In  deciding  whether  to  invoke  this  paragraph  the  appellate  Court  may 
consider  the  fact  that  the  accused  did  not  testify  in  the  face  of  inculpatory 
facts;  AVON  v.  THE  QOEEN  (1971).  4  C.C.C.  (2d)  357,  21  D.L.R.  (3d) 
■142  (S.C.C.)  (5:2). 

In  R.  r.  MILLER  and  COCKRIEI.L  (1975) .  24  C.  C.C.  (2d)  401  at  p. 
457.  33  C.R.N.S.  129  at  p.  1S5  (5:0)  (BC.C.A.i,  aftd  31  C.C.C.  (2d) 
177.  [H*77]  2  S.e.R.  o.'^O.  79  D.L.R.  (3d)  324  (9:0,1 .  Robertson,  after 

considering  COLPITTS  v.  THE  QUEEN,  supra,  stated  that  when  asked 
to  applv  this  provision  the  Court  must  consider  three  questions,  each 
predicated  upon  the  assumption  that  there  iiad  been  no  misdirection, 
;is  follows:  “W'oidd  tlie  verdicts  have  necessarih  Iieen  the  same?  Could 
ti)C  jury,  as  reason.able  men,  have  done  otlierwise  tlian  find  the  appel¬ 
lants  guiltv?  Is  there  anv  possibility  that  they  would  have  had  a  reason¬ 
able  doubt  as  to  the  guilt  of  the  accused?” 
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Subsec.  (2) .  Where  .i  mistrial  was  found  and  iliere  was  notliint;  to  be 
gained  by  ordering  a  new  trial  the  appellate  Court  simply  set  tlte  con¬ 
viction  aside:  R.  r'.  GRAXT  (1975),  23  C.C.C.  (2d)  317,  [1975] 
W.W.D.  82  (B.C.C.A.) . 

^\'here  it  cannot  be  said  iliat  there  was  no  ev  iileme  to  go  to  the  jins 
the  propei  disposiiion  is  to  order  a  new  tii.il:  R.  v.  \\  ()()I)l\  .iRD 
(1975) ,  23  C.C.(;.  (2tl)  (Ont.  C.A.) . 

Service  of  a  portion  of  an  intermittent  gaol  term  jirior  to  a  successful 
appeal  is  a  factor  making  it  appropriate  to  order  that  an  acquittal  be 
entered:  R.  v.  DILLABOUGH  (1975) ,  28  C.C.C.  (2d)  482  (Ont.  C.A.) . 

Siibsec.  (3) .  An  appellate  court  dismissing  an  apj>eal  pursuant  to  subsec 
(1)  (b)  (i)  has  the  power  to  amend  the  conviction  to  conform  with  the 
evidence:  LAKE  v.  THE  QUEEN,  [1969]  2  C.C.C.  224,  I  D.L.R.  (3d) 
322  (S.C.C.). 

WTiere  the  municipal  situs  of  the  crime  was  proven  to  be  a  municipality 
other  than  the  one  set  out  in  the  indictment  the  appellate  Court  does  not 
possess  the  power  to  amend  the  indictment  to  conform  with  the  evidence 
and,  accordinglv,  a  verdict  of  acquittal  must  be  entered:  R.  v.  PEARSON 
(1972) ,  6  C.C.C.  (2d)  17,  17  C.R.N.S.l  (2:1)  (Que.C.A.) . 

The  power  of  substitution  applies  to  an  appeal  where  the  legal!' 
defective  conviction  was  for  an  offence  which  included  a  lesser  offence 
for  wiiich  a  conviction  would  have  been  proper:  R.  v.  MORRIS  (1975). 
29  C.C.C.  (2d)  540,  12  X.B.R.  (2d)  568  (S.C.  App.  Div.)  . 


104.  When-  an  appeal  i>  from  an  acquittal  thf  court 
may  by  order, 

(a)  dismiss  the  appeal;  or 

(di  allow  the  appeal,  set  aside  the  finding  and. 

(i)  order  a  new  trial,  or 

(in  enter  a  finding  of  guilt  with  respect  to  thi 
offence  of  which,  in  it'  opinion  the  appell.inr 
should  have  been  found  guilt\  .  and  pa-'  a 
sentence  that  is  warranted  in  law 
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This  section  is  derived  from  Code  s.  613(4). 

Subsec.  (4).  Since  the  imposition  of  sentence  is  a  duty  under  this  sub¬ 
section  primarily  placed  upon  the  appeal  court  it  should  do  so  after 
the  accused  has  had  an  opportunity  to  make  his  submissions:  LOU'R) 
and  LEPPER  v.  THE  QL^££.V  (1972) .  G  C.C.C.  (2d)  531,  26  D.L.R.(3d) 
224  (S.C.C.). 

It  is  the  duty  of  the  Crown  in  order  to  obtain  a  new  trial  to  satisf' 
the  appellate  Court  that  the  verdict  would  not  necessarily  have  been 
the  same  if  the  trial  Jud?e  had  properly  directed  the  jurv;  VEZEAU  v. 
THE  QC££.V  (1976).  28  C.C.C.  (2d) '81,  8  N.R.  235  (S.C.C.)  (9:0)- 

Once  an  appellate  Court  has  concluded  that  the  trial  Jndt^e  erred  in 
law,  the  Crown  appellant,  before  a  new  trial  will  be  ordered,  mus’ 
discharge  the  onus  of  satisfying  the  appellate  Court  that  had  tlie  trial 
Judge  properly  instructed  himself,  his  judgment  of  acquittal  would  no: 
necessarily  have  been  the  same:  R.  v.  AXTHES  BUSINESS  FOR-'^^'' 
LTD.  (1975) .  26  C.C.C.  (2d)  349,  10  O.R.  (2d)  153  (C.A.) . 


IO.>. -(1  W'lnri-  an  appeal  i>  taken  again-t  ■^entt•n(>  . 
till  vourt  'hall  con'icler  the  fitnes-  uf  the  'eiiteiut  tippeah  il 
fni!ii  and  iiid\  upon  'Uch  cxid-. nc f,  if  anw  a^  it  think>  tit 
t  j  require  oi  rtceive,  by  order. 

(;i)  di.-nii"  the  appeal,  or 

varv  tin  ^entente  within  th-  limit-  pre-crilx-d  b\ 
law  for  the  offend*  ol  which  the  defendant  ua- 
ron\  if  ted. 


and,  in  making  any  order  under  clause  b,  the  court  may 
take  into  account  any  time  spent  in  custody  by  the  defendant 
as  a  result  of  the  ofJence. 

(2)  A  judgment  of  a  court  that  varies  a  sentence  has  the 
same  force  and  effect  as  if  it  were  a  sentence  passed  by  the 
trial  court. 


This  section  is  derived  from  Code  s.  614. 

'j’ibyjr  /],.  The  clause  "vaiy  ilic  sentence  within  die  limits  presciibcd 
■''  1-Tw"  jd.iiiils  fixes  the  scope  ol  the  power  of  an  appcllnic  Court  by 

reference  to  the  maximum  prescribed  penalts  irrespective  of  the  penalti 
imposed  at  trial,  and  acrordinglv  where  the  Crown  has  given  reasonable 
notice  in  its  factutii  ati  tippcllate  Couit  ma\  increase  the  sentence  on 
the  accused's  sentence  appeal.  Furthermore  on  ain  appeal  against 
sentence  an  ajipellate  Court  lias  jurisdiction  to  varc  either  way  as  it 
deems  proper;  HILL  u.  TFIL  Oi'EEX  (No.  2)  (1075')  ,  25  C.C.C.  (2d)  6, 
62D,L.R.  (3d)  193  (S.C.C.)  (5'4) . 


>) 


.-■7T 


■■sr*-, 


( 


I 

I  i  ■ 
i  ,  (  b« 


M 

■  \ 

*1' 

l* '/  •  ■ 

r^.l' 


'’4tj  :r-  ,  -r\T.  II 

mM'i';  ii(l  !<"'  •!/>  V.  w'^i  i*t'1  'Ifi 


* 


/  t- 


.*-i  ,  /'i  .ini#  f> Ai  1 


t. 


j  •  r  'i- * 


t  ti 


•  ■•r.  , 

"i-Ti  I  • 

.  t»  ;  I  '  U(<.  ■  1  ’u  ;  > 

.  u  .■  j  :  \  \  -  i  \ 

't\  <  j  ,•  '  I  I'  i  i 


<.  «iJj 


:r! 

A  I 


i 


150- 


Principles 

The  Crown  upon  appeal  against  a  sentence  as  inadequate  cannot  re¬ 
pudiate  its  position  taken  betore  sentence  at  trial:  R.  v.  ACOZZINO, 
[1970]  1  C.C.C.  380,  6  C.R.N.S.  147  (Ont.  C.A.) .  Contxi,  R.  v.  WOOD 
(1975) .  26  C.C.C.  (2d)  100,  [1976]  2  W.W.R.  135  (Alta.  S.C.  App.  Div.). 

To  permit  the  Crown  to  repudiate  its  position  at  trial  is  destructive  of 
the  orderly  administration  of  justice  and  the  Crown  will  therefore  onh 
be  permitted  to  do  so  where  it  can  be  shown  tliat  tlie  public  interest  in 
the  orderly  administration  of  justice  is  outweighed  by  the  gravity  of  the 
offence  and  the  gross  insufficiencv  of  the  sentence;  R.  v.  MacARTHUR 
(1978),  39  C.C.C.  (2d)  158,  15  C.R.  (3d)  S-4  (P.E.I.S.C  App.  Div.). 

The  imposition  of  an  e.xcessively  lenient  sentence  on  one  co-accused  by 
one  trial  Court  will  not  bind  the  other  trial  Court  to  make  the  same  error 
in  principle  against  the  second  co-accused;  R.  v.  HUXTER  {1910) ,  16 
C.R.N.S.12  (Ont.C.A.) . 

It  is  an  error  in  principle  to  impose  a  gaol  term  instead  of  a  fine  for  an 
offence  because  the  defendant  is  a  man  of  means,  for  to  do  so  is  to  discrim¬ 
inate  against  an  economic  class  rather  than  dispensing  equal  treatment 
before  the  law:  R.  v.  /OH.VSO.V  (1971) ,  5  C.C.C.  (2d)  541,  17  C.R.N  S- 
329  (N.S.S.C.App.Div.) . 


An  appellate  Court  should  not  lightly  disregard  the  sentencing  Judges 
judgment,  but  may  alter  the  sentence  if  it  was  wrong  or  if  he  impropeii/ 


exercised  his  discretion,  or  committed  an  error  or  irregularity,  or  violated 
a  principle,  or  imposed  a  sentence  not  within  statutor)-  limits;  R.  v. 
SPRAGUE,  GOTTSELIG,  HERVEY,  CARR,  TURNER  and  MC¬ 
DONALD  (1974) .  19  C.C.C.  (2d)  513,  [1975]  1  W.W.R.22  (4:1)  (Alta. 
S.C.App.Div.) . 

A  useful  review  of  the  modern  authorities  on  the  principles  of  sentenc¬ 
ing  is  found  in  R.  v.  MELLSTROM  (1975),  22  C.C.C.  (2d)  472,  29 
C.R.N.S.  327  (.-Mta.  S.C.  App.  Dis.)  where  it  was  also  held  that  the 
sentence  should  be  within  the  range  of  those  contemporaneously  imposed 
for  similar  offences  and  that  the  enormity  of  the  tragic  consequences  of 
an  offence  should  not  be  allowed  to  unduly  distort  the  consideration 
of  the  Court  as  to  the  appropriate  penalty. 

It  is  an  error  for  a  trial  Court  to  follow  a  self-imposed  standard 
penaltv  witliout  giving  consideration  to  the  individual  accused:  R.  v. 
WEBB  (1975),  28  C.C.C.  (2d)  456,  9  Nffd.  g:  P.E.I.R.  136  (P.E.I.S.C). 


A  factor  in  mitigation  of  sentence  is  the  plea  of  guilty  which  saves  the 
community  the  expense  of  a  trial:  R.  v.  JOHNSTON  and  TREMAYNE, 
[1970]  4  C.C.C.64,  [1970]  2  O.R.780  (C.A.) . 

In  our  changing  society  the  Courts  should  continue  to  review  and  re¬ 
appraise  the  elements  of  and  their  emphasis  upon  sentence,  the  current 
view  being  that  the  factors  are  (1)  punishment;  (2)  deterrence;  (3)  pr^ 
tection  of  the  public;  and  (4)  the  reformation  and  rehabilitation  of  the 
offender.  Furthermore,  with  changing  conditions  less  emphasis  should  be 
placed  upon  the  trial  Judge's  advantage  in  seeing  and  hearing  the  accused 
and  an  appellate  Court  should  not  hesitate  to  disagree  with  his  reasons 
and  conclusions  if  it  feels  that  the  sentence  was  not  fit:  R.  v.  MORRIS- 
SETT E  and  two  others  (1970) ,  1  C.C.C.  (2d)  307,  12  C.R.X.S.392  (Sask. 
C.A.) . 
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1 06.  Where  one  sentence  is  passed  upon  a  finding  of  guilt 
on  two  or  more  counts,  the  sentence  is  good  if  any  of  the 
counts  would  have  justified  the  sentence. 


This  section  is  derived  from  Code  s.  596. 

••Mthoiicih  the  imposition  of  a  single  sentence  for  two  offences  is  per¬ 
mitted  l)v  this  5Cttit>n  it  is  preferable  lliat  one  sentence  be  imposed  for 
each  conviction,  and  tlie  sentences  may,  of  course,  be  made  concurrent; 
R  v.  THORPE  (1976)  ,  32  C.C.C.  f2d;  -16  (Man.  C.A.)  . 


107. — (1)  Judgment  shall  not  be  given  in  favour  of  an 
appellant  based  on  any  alleged  defect  in  the  substance  or 
forrri  of  an  information,  certificate  or  process  or  any  variance 
between  the  information,  certificate  or  process  and  the 
evidence  adduced  at  trial  unless  it  is  shown  that  objection 
w'as  taken  at  the  trial  and  that,  in  the  case  of  a  variance,  an 
adjournment  of  the  trial  was  refused  notwithstanding  that 
the  variance  had  misled  the  appellant. 

(2)  Where  an  appeal  is  based  on  a  defect  in  a  conviction 
or  an  order,  judgment  shall  not  be  given  in  favour  of  the 
appellant,  but  the  court  shall  make  an  order  curing  the 
defect. 


This  section  is  derived  from  Code  s.  755(7). 

Subsec.  (7) .  Where  a  charge  omits  or  makes  a  defective  statement  of  an 
essential  element,  but  contains  in  substance  a  statement  that  the  defen¬ 
dant  committed  the  offence  an  appellate  Court  may,  if  the  absence  of 
the  correct  averment  did  not  cause  any  substantial  wrong  or  miscarriage 
of  justice,  amend  the  information  and  affirm  the  conviction:  R- 
MAJOR  (1975) ,  25  C.C.C.  (2d)  62.  10  N.S.R.  (2d)  3^8  (S.C.  App.  Div.) . 
revd  on  otlier  grounds  (1976) ,  27  C.C.C.  (2d)  23yr7,  14  N.S.R.  (2^) 
705n  (S.C.C.)  (9:0) .  In  any  event  inclusion  of  the  offence  section 

number  will  provide  a  reasonable  description  of  the  transaction  alleged: 
R.  V.  COTE  (1977),  33  C.C.C.  (2d)  353,  73  D.L.R.  (3d)  752  (6:2) 
(S.C.C.)  .  This  case  would  also  appear  to  be  authority  for  the  proposition 
that  if  no  objection  is  taken  to  a  defect  apparent  on  the  face  under  s. 
732  this  subsection  is  a  bar  to  raising  the  matter  on  appeal. 
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An  information  that  it  is  duplicitous  or  multifarious  contains  a  defect 
apparent  on  its  face  and  must  be  raised  at  trial  pursuant  to  s.  732. 
^Vhere  no  objection  is  taken  at  trial  this  subsection  prevents  the  raising 
of  the  matter  on  appeal.  Nor  may  the  objection  be  raised  on  a  further 
appeal  to  the  Court  of  .Appeal  under  s.  771  (a)  :  R.  v.  CITY  OF  SAULT 
STE.  MARIE  (1976),  30  C.C.C.  (2d)  257,  70  D.L.R.  (Sd)  430  (Ont. 
C.A.) .  On  further  appeal  (1978) ,  40  C.C.C.  (2d)  353,  85  D.L.R.  (3d) 
161,  [1978]  2  S.C.R.  1299  (9:0)  the  Court  found  that  the  information 
was  not  duplicitous  and  therefore  did  not  find  it  necessary  to  deal  with 
this  issue. 


108.J^^’here  a  court  exercises  any  of  the  powers  con¬ 
ferred  by  sections  100  to  107,  it  may  make  any  order,  in 
addition,  that  justice  requires. 


This  section  is  derived  from  Code  s.  613 (8).' • 


109. — (I)  Where  a  court  orders  a  new  trial,  it  shall  be 
held  in  a  provincial  offences  court  presided  over  by  a  justice 
other  than  the  justice  who  tried  the  defendant  in  the  first 
instance  unles.s  the  appeal  court  directs  that  the  new  trial 
be  held  before  the  justice  who  tried  the  defendant  in  the 
first  instance. 

(2)  Where  a  court  orders  a  new  trial,  it  may  make  such 
order  for  the  release  or  detention  of  the  appellant  pending 
such  trial  as  may  be  made  by  a  justice  under  subsection  2 
of  section  134  and  the  order  may  be  enforced  in  the  same 
manner  as  if  it  had  been  made  by  a  justice  under  that  sub¬ 
section 


Subsection  (1)  is  derived  from  Code  s.  755(2)  and 
permits  the  court  to  order  that  the  new  trial  be  heard  by 
the  justice  who  heard  the  first  trial. 


Subsection  (2)  is  derived  from  Code  s.  755(3). 


110. — (I)  Where,  because  of  the  condition  of  the  record 
of  the  trial  in  the  trial  court  or  for  any  other  reason,  the 
court,  upon  application  of  the  appellant  or  respondent,  is 
of  the  opinion  that  the  interests  of  justice  would  be  better 
served  by  hearing  and  determining  the  appeal  by  holding  a 
new  trial  in  the  court,  the  court  may  order  that  the  appeal 
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shall  be  heard  by  way  of  a  new  trial  in  the  court  in  accord¬ 
ance  with  the  rules,  and  for  this  purpjose  this  Act  applies, 
with  necessary  modifications,  in  the  same  manner  as  to  a 
proceeding  in  a  provincial  offences  court. 

(2)  The  court  may,  for  the  purpose  of  hearing  and  deter¬ 
mining  an  appeal  under  subsection  1.  piermit  the  evidence  of 
any  witness  taken  before  the  trial  court  to  be  read  if  that 
evidence  has  been  authenticated  and  if. 

[a]  the  appellant  and  respondent  consent ; 

{b)  the  court  is  satisfied  that  the  attendance  of  the 
witness  cannot  reasonably  be  obtained,  or 

(r)  by  reason  of  the  formal  nature  of  the  evidence  or 
otherwise  the  court  is  satisfied  that  the  opposite 
party  will  not  be  prejudiced, 

and  any  evidence  that  is  read  under  the  authority  of  this 
subsection  has  the  same  force  and  effect  as  if  the  witne>s 
had  given  the  evidence  before  the  court. 


This  section  is  derived  from  Code  s.  755(4)  and  (5). 


Subsec.  (4) .  The  words  "or  for  any  other  reason"  should  be  given  a 
restrictive  interpretation  and  the  trial  de  novo  procedure  should  be 
resorted  to  only  where  there  was  a  denial  of  natural  justice  in  the 
summary’  conviction  Court  or  a  deficiency  in  the  transcript  of  the  trial. 
In  particular  a  trial  de  novo  should  not  be  ordered  solely  because  the 
accused,  having  elected  to  call  no  evidence  in  the  summary  conviction 
Court,  wislies  to  present  a  defence  on  appeal.  Nor  should  the  Court 
allow  such  evidence  to  be  called  on  the  appeal  under  the  power  to  hear 
fresh  evidence  pursuant  to  s.  610  of  the  Criminal  Code  made  applicable 
to  summarv  conviction  appeals  bv  subsec.  (1):  R.  v.  FAULKNER 
(1977),  37  C.C.C.  (2d)  26,  39  C.R.N.S.  331  (N.S.  Co.  Ct.) . 
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For  a  judicial  interpretation  of  the  Code  provisions 
see  the  judgment  of  Re  Koternics  and  Koternics  (1978)  , 

20  O.R.  (2d)  548.  The  headnote  is  set  out  below: 


/ 


l''.  ;.r  the  Rules  of  Court  for  Summary  Conviction  Appeals  formulated  and  ap- 
;irt  I  i'v  the  County  and  District  Judges  Association,  a  County  Court  Judge  has 
the  f’  '1'  wing  options.  When  the  t.''an3criut  is  comolcte  and  intelligiiilc  and  there  are 

no  procedural  irrcgularitK-s  or  improper  <'xeluslon  of  evidence,  it  is  appropriate  to 
base  the  api>cal  uinin  a  Iranseripl  of  the  IVovineial  Court  trial.  Where  ihe'-e  is  some 
point  of  iinporuiiue  on  ulneh  evidmiee  has  not  lieen  led  or  jMis-silily  where  relevant 
events  occurred  suh.seipnml  to  trial,  llie  tran.seripl  ean  U'  supplemented  hy  rim  .  on 
evidence.  Where  the  transi-npl  is  ineompleti-  or  partly  illegible  or  if  there  iiave  been 
irregularities  of  procedure  or  rulings  on  evidenee  likely  to  interfere  with  a  fair  trial, 
the  case  should  be  remitted  lo  the  Provincial  Court  for  a  new  trial  before  the  ac¬ 
cused  should  be  obliged  to  appmil  lo  a  higher  Court.  As  an  accused  person  i.s  entitled 
to  a  fair  trial  in  the  l'rovim'!;,i  Court  before  he  is  obliged  to  appeal  to  a  higher  one. 
there  is  ordinarily  no  rea  oi  wh\  a  trial  dr  novo  .shoukl  be  held.  Moreover,  the  first 
slop  in  a  summary  convict  ion  appeal  under  the  new  Rules  should  be  a  motion  to  de¬ 
cide  what  course  of  actimi  i  he  <  'onnly  Court  Judge  is  going  to  select 

Accordingly,  in  a  caso  wii.  i,.  the  accused  dcpo.ses  that  because  he  was  not  repre¬ 
sented  by  counsel  and  b.  rau  ,■  of  his  inability  lo  understand  the  English  language 
he  did  not  receive  a  fair  irnd,  tin  ap[)roi)riate  course  is  lo  remit  the  case  to  the  Pro¬ 
vincial  Court  for  a  new  Inal. 


Dismissal  or 
abandonment 


I  I.  The  court  may,  upon  proof 
been  given  and  that. 


that  notice  of  an  appeal 


(a)  the  appellant  ha>  failed  to  comply  with  any  order 
made  under  section  94  or  95  or  WTth  the  condition? 
of  any  recognizance  entered  into  under  either  of 
those  sections;  or 


(b)  the  appeal  has  not  been  proceeded  w^ith  or  ha?  been 
abandoned. 


order  that  the  appeal  be  dismissed. 


This  section  is  derived  from  Code  section  756 
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Costs  I  j2.-  -(1)  Where  an  appeal  is  heard  and  determined  or  i^ 

abandoned  or  is  dismissed  for  want  of  prosecution,  the  court 
may  make  any  order  with  respect  to  costs  that  it  con-'ider> 
just  and  reasonable. 

Payment  (2)  Where  the  court  orders  the  appellant  or  rc^pondent 
to  pay  costs,  the  order  shall  direct  that  the  costs  be  paid  to 
the  clerk  of  the  trial  court,  to  be  paid  by  him  to  the  |>erson 
entitled  to  them,  and  shall  fix  the  period  within  which  the 
costs  shall  be  paid. 

Enforce-  (3)  Costs  Ordered  to  be  paid  under  this  section  by  a  person 
other  than  a  prosecutor  acting  on  behalf  of  the  Crown  shall 
be  deemed  to  be  a  fine  for  the  purpose  of  enforcing  its  pay¬ 
ment. 

Subsection  (1)  is  derived  from  Code  s.  758.  Note 
that  costs  are  not  as  limited  as  in  the  analogous  provis¬ 
ion  in  section  121. 


It  was  held  in  R.  v.  MASCRAK  (1962) ,  132  C.C.C.279.  37  C.R.5 
(Sask.C.A.)  that  the  making  of  an  order  for  costs  of  appeal  is  within 
discretion  of  the  judge.  His  failing  to  do  so  does  not  raise  a 
Si^estion  of  law  upon  which  to  base  an  appeal  to  the  Court  of  Appeal. 


Subsection  (2)  and  (3)  are  derived  from  Code  s.  759 
and  s.  760. 


113.  An  order  or  judgment  of  the  appeal  court  shall  be 
implemented  or  enforced  by  the  trial  court  and  the  clerk  of  court  order 
the  appeal  court  shall  send  to  the  clerk  of  the  trial  court  the 
order  and  all  writings  relating  thereto. 


This  provision  ensures  the  uniform  administrative 
implementation  and  enforcement  of  all  orders  in  the  same 
manner  as  if  made  by  the  trial  court,  and  avoids  the  dupli¬ 
cation  of  administrative  machinery. 
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1  14. — (1)  A  defendant  or  the  prosecutor  or  the  Attorney  ^p^auo 
General  by  way  of  intervention  may  apf>eal  from  the  judg-  Appeal 
ment  of  the  court  to  the  Court  of  Appeal,  with  leave  of  a 
justice  of  appeal  on  sjjecial  grounds,  upon  any  question  of 
law  alone  or  as  to  sentence  in  accordance  with  the  rules  made 
under  section  123. 

(2)  No  leave  to  appeal  shall  be  granted  under  subsection  1  ^^^eave 
unless  the  justice  of  appeal  considers  that  in  the  particular 
circumstances  of  the  case  it  is  essential  in  the  public  interest 
or  for  the  due  administration  of  justice  that  leave  be  granted. 

This  section  may  be  compared  with  the  special  leave 
to  appeal  provisions  in  section  37  of  The  Juvenile  Delin¬ 
quents  Act,  R.S.C,  c.  160.  Subsection  (1)  allows  an  ap¬ 
peal  from  sentence. 


Mo.  A  defendant  who  app)eal5  shall,  if  he  is  in  custody, 
remain  in  custody,  but  a  judge  may  order  his  release  upon  appeal 
anv  of  the  conditions  set  out  in  subsection  2  of  section  134 

This  section  is  derived  from  Code  s.  752.  Please 
note  that  release  pending  appeal  to  the  Court  of  Appeal 
is  dealt  with  by  a  justice  of  appeal. 

I  le.  Where  an  application  for  leave  to  appeal  is  made. 
the  Registrar  of  the  Court  of  Apf>eal  shall  notify  the  clerk  recor*! 
of  the  court  appealed  from  of  the  application  and,  upon 
receipt  of  the  notification,  the  clerk  of  the  court  shall  trans¬ 
mit  to  the  Registrar  all  the  material  forming  the  record 
including  any  other  relevant  material  requested  by  a  justice 
of  appeal. 


This  section  is  derived  from  Code  s.  609. 


n7.  Sections  98.  100.  101,  102,  103,  104,  105,  106,  107. 
108  and  109,  clause  b  of  section  111  and  section  112  ^PP^Y- 
w'ith  necessary  modifications,  to  appeals  to  the  Court  of 
Appeal  under  section  114. 
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These  provisions  are  derived  from  the  procedure 
recently  enacted  for  summary  conviction  appeals  under  the 
Criminal  Code.  It  was  felt  that  the  line  between  the 
serious  provincial  offences  and  the  minor  criminal  of¬ 
fences  is  not  so  great  as  to  require  a  different  appeal 
procedure  for  the  latter.  In  this  instance,  the  benefits 
accruing  from  uniformity  are  felt  to  greatly  exceed  any 
disadvantages . 


The  only  principal  difference  from  the  Code  is  the 

abolition  of  the  stated  appeal  case.  The  derivation  of 

the  sections  is  as  follows; 

s . 9 8 ( Code  s.  752,3);  s.  100  ( Code  s.  610);  s.  101 
(Code  s.  615);  s.  102  (Code  s.  615(3));  s.  103  (Code 
sTTT3(1,  2,  3));  s.  10?~TCode  s.  613(4));  s.  105 
(Code  s.  614) ;  s.  106  (Code  s.  596) ;  s.  107  (Code 
s.  755(7));  s.  108  (Code  s.  613(8));  s.  109  (Code 
s.  755(2)  and  (3));  clause  b  of  s.  Ill  (Code  s.  756) 
s.  112  (Code  s.  758,  s.  759  and  s.  760). 


Appeals  under  Part  I  and  Part  II 


APPEALS  UNDER  PARTS  I  AND  II 

I  18. — (1)  A  defendant  or  the  prosecutor  or  the  Attorney  Appeal 
General  by  way  of  intervention  is  entitled  to  appeal  an 
acquittal,  conviction  or  sentence  in  a  proceeding  commenced 
by  certificate  under  Part  I  or  II  and  the  appeal  shall  be  to 
the  provincial  court  (criminal  division)  of  the  county  or 
district  in  which  the  adjudication  was  made. 

(2)  A  notice  of  appeal  shall  be  in  the  prescribed  form 
shall  stale  the  reasons  why  the  appeal  is  taken  and  shall  be 
filed  with  the  clerk  of  the  provincial  court  (criminal  division) 
within  fifteen  days  after  the  making  of  the  decision  appealed 
from,  in  accordance  with  the  rules. 

(3)  The  clerk  shall,  as  soon  as  is  practicable,  give  a  notice 
to  the  defendant  and  prosecutor  of  the  time  and  place  of  the 
hearing  of  the  appeal. 
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Under  subsection  (1),  all  appeals  from  a  Part  I  or  II 
proceeding  shall  be  to  the  provincial  court  (criminal 
division) . 

Under  subsection  (2) ,  the  application  for  appeal 
shall  state  the  reasons  for  the  appeal.  The  deadline 
is  fifteen  days  after  the  original  decision. 

I  19. — (1)  Upon  an  appeal,  the  court  shall  give  the  parties 
an  opportunity  to  be  heard  for  the  purpose  of  determining 
the  issue>  and  may,  where  the  circumstance>  warrant  it, 
make  such  inquiries  as  are  necessary  to  ensure  that  the 
i>'.ur-'  are  fullv  and  effectively  defined. 

(2)  An  appeal  shall  be  conducted  by  mean^  of  a  review 
in  the  provincial  court  (criminal  division'  of  the  county  or 
district  in  which  the  adjudication  was  made. 

(3)  In  determining  a  review,  the  court  may, 

(a)  hear  or  rehear  the  recorded  evidence  or  any  part 
thereof  and  may  require  any  party  to  provide  a 
transcript  of  the  evidence,  or  any  part  thereof,  or 
to  produce  any  further  exhibit , 

(b)  receive  the  evidence  of  any  witness  whether  or  not 
the  witness  gave  evidence  at  the  trial. 

(c)  require  the  justice  presiding  at  the  trial  to  report 
in  writing  on  any  matter  specified  in  the  request ;  or 

(d)  receive  and  act  upon  statements  of  agreed  facts  or 
admissions. 

Under  this  section,  the  provincial  court  (criminal 
division)  shall  conduct  the  appeal  as  a  review.  As  a 
result  of  the  review,  the  court  may  order  a  new  trial 
under  section  121,  but  the  review  is  not,  in  itself,  a 
new  trial. 


Conduct 
of  appeal 


Rpvipw 


Evidence 


Under  subsection  (1) ,  the  judge  shall  first  of  all 
define  the  issues. 


Under  subsection  (3),  the  court  is  given  wide  powers  in 


K 
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determining  its  review. 


Dismissal 
ori  abanflon- 
meni 


120.  Where  an  appeal  has  not  been  proceeded  with  or 
abandoned,  the  court  may  order  that  the  appeal  be  dismissed. 


This  section  is  self-explanatory. 

powereof  121. — (1)  Upon  an  appeal,  the  court  may  affirm,  reverse 
appeal  ‘  or  vary  the  decision  appealed  from  or  where,  in  the  opinion 

of  the  court,  it  is  necessary  to  do  so  to  satisf}-  the  ends  of 
justice,  direct  a  new  trial 

New  trial  (2)  Where  the  court  directs  a  new  trial,  it  shall  be  held  in 
the  provincial  offences  court  presided  over  by  a  justice  other 
than  the  justice  who  tried  the  defendant  in  the  first  instance, 
but  the  appeal  court  may,  with  the  consent  of  the  parties  to 
the  appeal,  direct  that  the  new  trial  be  held  before  the 
justice  who  tried  the  defendant  in  the  first  instance  or  before 
the  judge  who  directs  the  new  trial. 

(3)  Upon  an  appeal,  the  court  may  make  an  order  under 
section  61  for  the  payment  of  costs  incurred  on  the  app>eal, 
and  subsection  3  thereof  applies  to  the  order  in  the  same 
manner  as  to  an  order  of  a  provincial  offences  court. 

Subsection  (1)  reflects  the  decision  to  separate 
the  appellate  review  provisions  from  the  new  trial  provis¬ 
ions  . 


Subsection  (2)  adds  the  presumption  that  the  new 
trial  would  not  generally  be  held  before  the  judicial  of¬ 
ficer  who  conducted  the  first  trial. 


Subsection  (3)  allows  costs  to  be  ordered.  The  or¬ 
der  for  costs  is  substantially  limited  by  section  61, 
unlike  costs  under  section  112. 


L 


I"*-.  •  '  '  ",  * 

*  nr?-)*"!'- 


160- 


122.— (1)  An  appeal  lies  from  the  judgment  of  the 
provincial  court  (criminal  division)  to  the  Court  of  App>eal,  Appeal 
with  leave  of  a  justice  of  app>eal,  on  special  grounds,  upon 
any  question  of  law  alone  in  accordance  w'ith  the  rules  made 
under  section  123. 

(2)  No  leave  to  appeal  shall  be  granted  under  subsection  I  f/°ieavl 
unle»  the  justice  of  app)eal  considers  that  in  the  particular 
cirrum>tances  of  the  case  it  is  essential  in  the  public  inter¬ 
est  or  for  the  due  administration  of  justice  that  leave  be 
granted. 

(3)  Upon  an  appeal  under  this  section,  the  Court  of  Appeal  Cosu 
may  make  any  order  with  resp>ect  to  costs  that  it  considers 
just  and  reasonable. 

Subsection  (1)  allows  for  restricted  appeals  to 
the  Court  of  Appeal  on  questions  of  law  alone.  The  special 
grounds  must  be  found  to  exist  by  the  justice  of  appeal 
hearing  the  motion  for  leave.  There  is  no  appeal  as  to 
sentence  tinder  this  provision. 


In  subsection  (2) ,  the  meaning  of  "public  interest 
or  due  administration  of  justice,"  has  been  discussed 
as  follows : 


In  my  opinion,  in  the  determination  of  what  may  constitute 
the  public  interest  Parliament  intended  to  give  to  the  Judge  a 
wide  aitd  unfettered  discretion.  To  attempt  to  define  with  par¬ 
ticularity  what  constitutes  public  interest  would  not  only  be 
difficult  but  would  likely  result  in  restricting  by  judicial  pro¬ 
nouncement  the  unfettered  discretion  which  Parliament  in¬ 
tended  to  confer.  The  proper  application,  in  my  view,  is  to 
give  to  public  interest  a  comprehensive  meaning  and  to  decide 
in  the  circum.stances  of  each  case  whether  or  not  the  public 
interest  requires  the  prisoner's  detention. 


I  am  convinced  that  the  effective  enforcement  and  adminis¬ 
tration  of  the  criminal  law  can  only  be  achieved  if  the  Courts, 
Judges  and  police  officers,  and  law  enforcement  agencies  have 
and  maintain  the  confidence  and  respect  of  the  public.  Any 
action  by  tr.e  Courts,  Judges,  police  officers,  or  law  er.f'^rce- 


--  y 

ment  agencies  "■'hich  may  detrimentally  affect  that  public 
confidence  and  respect 
est. 


ruld  be  contrary  to  the  public  inter- 


R.  V.  Demyen  (1975)  ,  26  C.C.C.  (2d)  324 
(Sask ,  C.A. ) ,  per  Culliton  C.J.S.,  at  p.  326. 
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Under  subsection  (3),  costs  may  be  ordered. 


Rules  for  Appeals 


RULES  FOR  APPEALS 

123.  The  Lieutenant  Governor  in  Council  may  make  rules 
of  court  not  inconsistent  with  this  or  any  other  Act  for  the  appeals 
conduct  of  and  governing  practices  and  procedures  on  appeals 
in  the  provincial  courts  (criminal  division),  the  county  and 
district  courts  and  the  Court  of  Appeal  under  this  Act,  and 
respecting  any  matter  arising  from  or  incidental  to  such 
appeals. 


Under  this  section,  the  Lieutenant-Governor-in 
Council  may  make  rules  governing  procedure  on  appeals  in 
the  provincial  court  (criminal  division) ,  county  and 
district  court,  and  the  Court  of  Appeal. 


Review 


124. — (1)  Upon  an  application  by  way  of  originating 
notice,  the  High  Court  may  by  order  grant  any  relief  in  innaiureof 
respect  of  matters  arising  under  this  Act  that  the  appli-  prohibiuoa. 
cant  would  be  entitled  to  in  proceedings  by  way  of  an 
application  for  an  order  in  the  nature  of  mandamus,  pro¬ 
hibition  or  certiorari. 

(2)  Notice  of  an  application  under  this  section  shall  be  Notjceof 
served  on. 

(а)  the  person  whose  act  or  omission  gives  rise  to  the 
application ; 

(б)  any  p)erson  who  is  a  party  to  a  proceeding  that 
gives  rise  to  the  application ;  and 


Appeal* 


(c)  the  Attorney  General. 

(3)  An  appeal  lies  to  the  Court  of  Apf>eal  from  an  order 
made  under  this  section. 
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These  provisions  clear  up  the  judicially-noted  con¬ 
fusion  in'the  availability  of  extraordinary  remedies  in 
provincial  offence  proceedings.  In  addition,  by  com¬ 
bining  certain  of  the  provisions  of  Part  XXIII  of  the 
Criminal  Code  with  those  of  The  Judicial  Review  Procedure 
Act,  1971,  these  provisions  provide  a  clear  and  sensible 
approach  to  extraordinary  remedies. 


Notice  re 
certiorari 


125. — (1)  A  notice  under  section  124  in  respect  of  an 
application  for  relief  in  the  nature  of  certiorari  shall  be  given 
at  least  seven  days  and  not  more  than  ten  days  before  the 
date  fixed  for  the  hearing  of  the  application  and  the  notice 
shall  be  served  within  thirty  days  after  the  occurrence  of 
the  act  sought  to  be  quashed. 


material  Where  a  notice  referred  to  in  subsection  I  is  served 

on  the  person  making  the  decision,  order  or  warrant  or  hold¬ 
ing  the  proceeding  giving  rise  to  the  application,  such  p)erson 
shall  forthwith  file  in  the  High  Court  for  use  on  the  appli¬ 
cation.  all  material  concerning  the  subject-matter  of  the 
application. 


Where 
«  ppeal 
ivailaM" 


(3)  No  application  shall  be  made  to  quash  a  conviction, 
order  or  ruling  from  which  an  appeal  is  provided  by  thir 
Act,  whether  subject  to  leave  or  otherwise. 


wron^^"'''^'  application  for  relief  in  the  nature  of  ccrtiora>{, 

the  High  Court  shall  not  grant  relief  unless  the  court  finds 
that  a  substantial  wrong  or  miscarriage  of  justice  has  occurred, 
and  the  court  may  amend  or  validate  any  decision  already 
made,  with  effect  from  such  time  and  on  such  terms  as  the 
court  considers  proper. 

(5)  Where  an  application  is  made  to  quash  a  decision, 
order,  warrant  or  proceeding  made  or  held  by  a  justice  on 
the  ground  that  he  exceeded  his  jurisdiction,  the  High 
Court  may,  in  quashing  the  decision,  order,  warrant  or  pro¬ 
ceeding,  order  that  no  civil  proceeding  shall  be  taken  against 
the  justice  or  against  any  officer  who  acted  under  the  decision, 
order  or  warrant  or  in  the  proceeding  or  under  any  warrant 
issued  to  enforce  it. 


Order  for 
immunity 
from  civil 
liability 
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Under  subsection  (3) ,  the  availability  of  a  remedy 
in  the  nature  of  certiorari  to  quash  a  decision  is  res¬ 
tricted  to  matters  from  which  there  is  no  appeal;  this 
keeps  most  challenges  to  decisions  in  the  appellate  re¬ 
view  stream. 


In  subsection  (4) ,  "substantial  wrong  or  miscarriage 
of  justice"  has  been  discussed  as  follows; 


What  will  constitute  a  miscarriage 
of  justice  may  vary,  not  only  in 
regard  to  the  jurisdiction  which 
has  been  invoked  by  the  court  in 
question;  and  to  reach  the  conclu¬ 
sion  that  a  miscarriage  of  justice 
has  taken  place  does  not  require  a 
finding  that  a  different  result 
would  have  been  reached  in  the  pro¬ 
ceedings  said  to  be  affected  by  the 
miscarriage.  It  is  enough  if  what 
is  done  is  not  justice  according  to 
law . 

Wilson  V.  Wilson,  1969  A.L.R.  191  (C.A.), 
per  Asprey  J. ,  at  p.  200. 


126.— (1)  Upon  an  application  by  way  of  originating 
corpus  notice,  the  High  Court  may  by  order  grant  an\  relief  m 
respect  of  a  matter  arising  under  this  Act  that  the  appli¬ 
cant  would  be  entitled  to  in  proceedings  by  way  of  an  appli¬ 
cation  for  an  order  in  the  nature  of  habeas  corpus. 


(2)  Notice  of  an  application  under  subsection  1  for  relief 


Procedure  on 
application 

fr  nature  of  nature  of  habeas  corpus  shall  be  served  upon  the  per-on 

ftaoeai  corpus  having  custod}'  of  the  person  in  respect  of  whom  the  ajvili- 
cation  is  made  and  upon  the  Attorney  General  and  upon  th(‘ 


hearing  of  the  application  the  presence  before  the  High  Court 
of  the  person  in  respect  of  whom  the  application  was  made 
may  be  dispensed  with  by  consent,  in  which  event  the  High 
Court  may  proceed  to  dispose  of  the  matter  forthwith  as  the 
justice  of  the  case  requires. 
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(3)  Subject  to  subsections  1  and  2,  The  Habeas  Corpus  Act  Application 
applies  to  applications  under  this  section,  but  an  application  R  i97o. 
for  relief  in  the  nature  of  certiorari  may  be  brought  in  aid 

of  an  application  under  this  section. 

(4)  The  Judicial  Review  Procedure  Act,  1971  and  sections 

69  and  70  of  The  Judicature  Act  do  not  apply  to  matters  in  c  228.  ss  69  7o 

respect  of  which  an  application  may  be  made  under  section 

124 

(5)  A  court  to  which  an  application  or  appeal  is  made 
und^r  section  124  or  this  section  may  make  any  order  with 
respect  to  costs  that  it  considers  just  and  reasonable. 


The  Habeas  Corpus  Act  is  not  affected;  the  provisions 
here  merely  permit  a  party  who  wishes  to  use  them  to 
bring  the  application  in  a  simpler,  more  expeditious 
manner.  In  addition,  the  more  easily  brought  certiorari 
remedy  of  this  Act  may  be  joined  with  habeas  corpus  in 
lieu  of  the  more  procedurally-complex  certiorari  available 
under  The  Habeas  Corpus  Act. 


Other  Appeal  Provisions 
Bail 

136.  A  defendant  or  the  prosecutor  may  appeal  from  an  Appeal 
order  or  refusal  to  make  an  order  under  section  134  or  135 
and  the  appeal  shall  be  to  the  county  or  district  court  of  the 
county  or  district  in  which  the  adjudication  was  made  and 
shall  be  conducted  in  accordance  with  the  rules  made  under 
section  123. 

Section  136  replaces  the  bail  review  proceedings  of 
the  Code  with  an  appeal.  It  permits  an  appeal  to  the 
county  or  district  court  in  compliance  with  rules  estab¬ 
lished  under  section  123.  Section  135(2)  allows  for  a 
review  of  a  detention  order  at  every  appearance  of  the 
defendant  in  court. 
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Search  Warrants 
Section  14  3 

(5)  Where  an  order  or  refusal  to  make  an  order  under 
subsection  3  or  4  is  made  by  a  justice  of  the  peace,  an 
appeal  lies  therefrom  in  the  same  manner  as  an  appeal  from  the  peace 
a  conviction  in  a  proceeding  commenced  by  means  of  a 
certificate. 

If  a  justice  makes  or  refuses  to  make  an  order  for 
the  examination,  testing,  inspection  or  reproduction  of 
anything,  or  the  release  of  anything  detained  under  a 
search  warrant,  an  appeal  lies  to  the  pro'^^incial  court 
(criminal  division) . 
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APPEALS  UNDER  THE  PROVINCIAL  OFFENCES  ACT,  1979 


ONTARIO  COURT  OF  APPEAL 


by  leave  of  justice  of  appeal 
question  of  law  alone 
question  of  sentence 
essential  in  public  interest 
or 

for  the  due  administration  of 
justice 


S.122 


APPEAL  COURT 

OFFENCES  COMMENCED  BY  INFOR-  j 
MATION  UNDER  PART  III 

i  OFFENCES  COMiMENCED  BY  CERTI¬ 
FICATE  UNDER  PART  I  OR  II 

COUNTY  OR  DIS¬ 
TRICT,  COURT 

PROV.  COURT 
(CRIM.  DIV,) 

PROVINCIAL  COURT  (CRIM. 

DIV. ) 

A  ■  < 

<  A 

-appeal,  as  of 

-review  as  of 
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